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ABSTRACT 

As part of a thorough review of Illinois state and 
federal school regulations, this report analyzes the disclosure 
provisions of school records laws in Illinois and establishes their 
features and purposes. The Federal Education Rights and Privacy Act 
(1976) and the Illinois School Student Records Act (1976) are 
examined on five criteria: (1) if they bring about a desirable 
condition in school records, (2) if they are crucial in bringing 
about a desirable condition, (3) if they are effective, (4) if they 
could be simplified, and (5) if they reflect a compelling state 
interest. The report concludes that there is no need for major 
revision of either state or federal laws on student records but 
recommends that the state law be changed in matters of obsolete 
language and provisions for local autonomy. Appendixes include the 
full text of both laws in question as well as the pertinent 
regulations adopted by the Illinois State Board of Education. (JW) 
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SCHOOL STUDENT RECORDS MANDATE REPORT 



AND 

PRELIMINARY RECOMMENDATIONS 



I. INTRODUCTION 



In September 1981, the Illinois State Board of Education adopted, and 
directed State Superintendent Donald G. Gill to implement., a plan for the 
careful and deliberative study of the mandates placed on elementary and 
secondary education in the state. This plan grew out of the increased 
concern at all levels of government for eliminating unnecessary or 
unproductive mandates and for increasing decision making at the level 
nearest the delivery of educational service* However, its emphasis on a 
deliberative analysis of the mandates reflected the Board ! s commitment to 
guarding against indiscriminate and precipitous removal of regulations. 

The plan adopted by the Board called for three phases of study. Phase I 
reports were acted on by the Board *n May 1983 9 and included special 
education, physical education, driver education, instructional programs, and 
bilingual* mandates. This report on the school records mandate is one of 
five reports to be considered during Phase II; the other four will address 
compulsory attendance, transportation, heal th/iirmunization , and school 
day/school year. 

The report which follows provides the staff analysis and prel iminary 
recommendations regarding the school student records mandate in Illinois. 
This mandate is prescribed in the Federal Education Rights and Privacy Act 
(FERPA) (Appendix A) and the Illinois Sc hool Student Records Act (ISSRA) 
(Appendix B). The report includes the methodology of the stu3y, the 
background and history of the mandate, a summary of the state and federal 
laws, an analysis of the mandate, summary and conclusions, and preliminary' 
recommendations for action by the State Board of Education. Following a 
period of public comment and Board discussion, final recommendations will be 
presented. 
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II. METHODOLOGY 



Information used to develop this report and the preliminary recommendations 
came from three primary sources: 

1 . Staff review of current state and federal statutes and rules and 
regulations on student records; 

2. Published articles on the federal mandate; 

3. Student handbooks containing sections on student records from 
various districts. 

Most of the » >levant literature on this topic, as identified through a 
computerized retrieval system, dealt with either analysis of or reaction to 
the federal statutes regarding student records. None of the literature _ 
dealt exclusively or predominantly with the Illinois statutes or regulations 
regarding student records. 

Althouqh State Board staff reviews the status of local school district 
compliance with the Illinois School Student Records Act, there has been no 
systematic compilation of data by which the actual implementation of the law 
could be assessed. However, selected information about local practices was 
qathere<J through a review of student handbooks which had been voluntarily 
submitted by local districts as a component of the Census of Secondary 
School Course Offerings (1981), conducted by the 111 inois Sta te^ Board of 
Education. Examination of a sample from the more than 700 handbooks yielded 
examples of local district policy statements on student records. Since this 
sample illustrated the existence of a broad range of practices and policies 
in local school districts, it was considered sufficient tor the purposes of 
this study and therefore no attempt was made to review all of th* student 
han dbooks . 

Additional information about local district implementation of the student 
records laws was obtained from two surveys of Regional Superintendents 
reqarding the number of hearings conducted at that level , from a review of 
court caf°s, and through conversations with state and federal agency staff 
who have responsibility for various aspects of these statutes. 

Analysis of the information obtained through these formal and informal 
procedures was accomplished through the use of five questions adopted by the 
State Board of Education at the inception of its study of mandates. These 
questions, common to each of the specific study area: , were: 

1. What desirable condition or outcome is called for by the mandate? 

An essential step in determining the necessity of a requirement is being 
able to determine tha': it is purposeful, seeks to improve an existing 
condition, or creates a new and desirable condition. A mandate should 
be clearly directed towards an end which is stated in such a manner that 
its achievement can be reasonably assessed. 
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2. Is there evidence that in the absence of the mandate the condition or 
outcome will not be achieved? 

In this context evidence may consist primarily of historical or trend 
data or comparisons with other states in order to determine the 
likelihood of success in the absence of a requirement. One major factor 
for consideration could be the amount of time available for 
implementation; that is, whether the condition needs to be met by a date 
certain or whether it is of such a nature that time is not a driving 
factor . 

3. As presently defined does (can) the mandate yield the desired results? 

While measuring results may be a relatively straightforward proposition, 
the- more complex but necessary task of determining - or attributing - 
cauise/effect must also be undertaken. The need exists to be reasonably 
assured that it is the mandate which yields the desired result and not 
other uncontrolled factors. 

4. Could the mandate be defined and/or implemented differently and yield 
the desired resul ts? 

The nature of the mandate and any required administrative mechanisms 
should be consistent with the most current and accepted research and 
professional experience. Regulations should be as simple and direct as 
possible and allow for efficient and effective use of resources. 

5. Does the mandate reflect a compelling state interest? 

'The state's interest in mandates can be based on such principles as 
equality, equity, efficiency, compliance with higher authority or health 
and safety. There can also be compelling interests that reflect the 
state's values in terms of required activities, experiences or 
settings. The maintaining or establishing of mandates should be tied 
directly to an identifiable need of the state to cause the required 
activi ty. 
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III. HISTORICAL OVERVIEW 



The practice of maintaining student records began in 1820, when schools in 
New England began keeping records of enrollment and attendance (probably for 
fiscal and statistical reasons), and eventually grew to involve the 
collection of both specific objective data, and highly personal, subjective, 
anecdotal information concerning students and their families. Prior to the 
enactment of the federal student records act in 1974, student records often 
contained information which was judgmental and not necessarily relevant to 
the student's educational program. 

Until 1974, the information in student records was typically unavailable to 
parents or students at the same time that it was made available to third 
parties, such as governmental agencies, prospective employers, college 
officials, law enforcement agencies, and insurance companies. In the event 
of a parent's discovery of inaccurate, misleading or inappropriate 
information in a student's record, there was no recourse other than civil 
court action which was an expensive, time consuming process. (Divoky, 1973) 

There were in this pre-FERPA period several court cases dealing with student 
records. The decisions in these cases established several important 
principles which were later reflected in the federal statute. Groves and 
Groves (1981) summarized these decisions: 

Even though school records are not public, they are held in trust by 
public officers and parents have the right of inspection. Van Allen v. 
McCleary, 211 N.Y.S. 2d 501 (1961 ) 

Parents and students have a right to question entries in school records 
and must be afforded access to due process hearings on such questions. 
Di xon v. Alabama State Board of Education, 21 Misc. ?d 81; and Vought v . 
Van Buren Public Schools, 3Ub V. Supp. 1388 (dates not avail abl e) 

An important consideration in determining the appropriateness of certain 
kinds of information for student records is the possible impact upon the 
student's life, i.e., if it limits opportunity, the information should 
not be included. Einhar V. Naus, 300 F. Sup p. 1169 (1969) and Hatter v. 
Los Angeles City ScHools, 452 F. 2d 673 (19/1) 

In addition, in all cases involving dissemination of information to 
third parties, courts consistently held that records should not be 
released to anyone not having a vested interest in the student. 

In November of 1974, in response to a perceived abuse of student record data 
(McClung, 1977 ) and a growing national concern about personal documents and 
their impact on people (Groves and Groves, 1981), the Congress of the United 
States enacted the Family Educational Rights and Privacy Act (FERPA) . 
Commonly referred to as the "Buckley Anendtoent" in recognition of its 
leading sponsor, former Senator James Buckley, this Act defined precisely 
who could or could not have access to student records, the conditions and 
procedures under which access could be allcwed, and the information which 
could or could not be contained in such records. The emphasis in the 
statutory provisions was in keeping with the title of the Act -- that is, it 
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stressed the rights of parents and students and the confidentiality of 
information maintained about either. This Act and its related regulations 
applied to all educational agencies or institutions receiving federal funds. 

Immediately following the enactment of FERPA, many states adopted comparable 
legislation concerning student records. In 1975, The 111 inois School 
Student Records Act (ISSRA) was adopted, with an effective date of March 24, 
1 976. Subsequen tly , the Rules and Regulations to Govern School Student 
Records were written and disseminated to local school officials and 
discussed at statewide conferences. Section 2-4.3 of State Board of 
Education, Document 1 was revised to include compliance with the ISSRA as a 
component of school recognition status. 

During the nine years since the enactment of FERPA and the eight years since 
the enactment of the ISSRA, there have been no substantial changes to either 
statute or their accompanying regulations. After the first round of 
activities aimed at disseminating information about these laws, there have 
been limited dissemination activities on the part of both the state 
education agency and the federal government. Interest in the subject 
continues in some areas (for example, Oregon adopted a comprehensive set of 
regulations regarding student data in 1981), but there no longer appears to 
be a significant focus on the issue of student records. 



IV. SUMMARY OF FEDERAL AND STATE REGULATIONS 



The Federal Educational Rights and Privacy Act and the Illinois School 
Student Records Act each focus on seven major areas of concern regarding 
school records: 

1. Definition of student records; 

2. Maintenance of student records; 

3. Notification of rights to student and parents; 

4. Student and parent access to student records; 

5. Third party access to student records; 

5. The provision of due process to challenge information contained in 
student records; 

7. Compliance and sanctions. 

Although there are differences in the specifics of the state and federal 
statutes, the two laws have several common themes: 

1. The information collected and maintained by local school districts 
must meet certain tests of relevancy and accuracy; 

2. Parents and (depending on their age) students have the right to 
review the contents of student records, to challenge their 
accuracy, and to be afforded due process in contesting the 
continued maintenance of such information as a part of the records; 

3. Third party access to the records is limited and in most cases must 
be with the written permission of the parents or students. 

A summary of the major provisions of the state and federal statutes is 
provided in Appendix C of this report. 
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V. ANALYSIS OF THE SCHOOL RECORDS MANDATE 



What desirable condition or outcome is called for by the mandate ? 

Student records are maintained primarily for the benefit of the student. 
They are to ensure the availability of sufficient information for 
educational planning, for providing educational services, and for providing 
related services such as counseling. By defining confidentiality 
limitations and requiring full disclosure of such records to parents and to 
students when appropriate by virtue of age, the school records mandate 
allows for such records to be created and maintained but provides protection 
against the collection or maintenance of inaccurate, misleading information; 
inappropriate access to records by third parties; or the misuse of 
information . 

The specific outcomes or conditions called for by the mandate are: 

1. Procedures which inform parents about their rights in relation to 
student records; 

2. Student records which contain only that information which is 
accurate and relevant to the student's educational program; 

3. Procedures which limit third party access to student records; and 

4. Procedures which provide for parental challenge of the content of 
student records . 

Is there evidence that in the absence of the mandate the condition or 
outcome will not be achieved? ~ 

According to Chase (1975) and Divoky (1973), it was not unusual in the years 
prior to FERPA and the Illinois School Student Records Act for schools to 
deny parents access to certain records. At the same time, the schools 
provided the same records to outside groups such as the FBI, colleges, state 
agency personnel, employers, etc., often without notifying parents or 
students. Unsubstantiated personal judgments, vague incidents interpreted 
in subjective descriptive terms, negative connotations, and occurrences 
easily misinterpreted when read out-of-context were found in student records 
and were of sufficient influence to affect educational placement, future 
employment or college entrance. Such situations were a threat to students 
and constituted a vulnerable area of legal liability for educators and 
school boards. 

Reaction among educators to the enactment of FERPA and the ISSRA was 
generally negative. Hock (1977) has reported that those who opposed the new 
laws predicted that the regulations would result in excessive cost, an 
administrative burden, sanitized records which were less useful to 
educators, and legalistic language thatwould be difficult to understand. 

The observations of Hock, Chase, Divoky and other authors document that the 
mandate was in fact needed at the time it was adopted. Even though 
available data suggest that student and parental rights related to student 



records are not regarded as a problem at this time (see following 
discussion), it would be imprudent for the state to conclude that the 
desired results could be achieved in the absence of the mandate. There is 
on the one hand too little evidence about the actual implementation of the 
mandate and, on the other hand, too much potential for serious harm to the 
individual student if these protections were not retained. Therefore, until 
there is more persuasive data to prove that the results could be achieved 
even in the absence of the mandate, a relaxation in requirements is not 
justified. 

As presently defined does (can) the mandate yield the desired results? 

There are limited data on which to assess the extent to which the mandate, 
as presently defined, can and does yield the desired results. However based 
on available information, it would appear that the objectives of the mandate 
are being met. 

1. Although there are no systematic procedures in place for checking 
or monitoring the number of local -level hearings regarding student 
records in Illinois school districts, the infrequency of second 
level hearings reported by the Educational Service Region 
Superintendents, to whom student records issues not resolved at the 
local level are referred, and the virtual absence of complaints to 
the State Superintendent's office suggest that the number of local 
problems is minimal. 

2. The federal mandate is monitored by the United States Department of 
Education's FERPA Office in response to parental complaints. _ 
Contacts with the representative of the Department of Education 
indicated that complaints to the FERPA Office arc of low , 
incidence. Each year, on a nationwide basis, there are 
approximately a dozen conversations or conferences with local 
school districts; since 1975, only about 200 official letters have 
been issued to correct violations. Federal funds have never been 
withheld from an educational agency becausa of a student records 
violation, even though there have been a number of threats to do so. 

3. There have been no court cases regarding student records since the 
inception of the mandate. 

4. The differences between the state and federal law do not appear to 
create a problem for local administrators or parents. 

Given this information, there would appear to be no need for a major 
redefinition of the mandate. 

On the other hand, there are two circumstances which would warrant minor 
modification of the Illinois School Student Records Act and the associated 
regul ations. 

1 . The ISSRA requires that persons seeking to conduct research in 
local school districts and to obtain and use personally 
identifiable information about students must receive permission 
from the State Board of Education. This places the locus of 
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responsibility far from the local district, which is in the best 
position to judge the merits of the request and to monitor the 
conduct of the research. Since local administrators are by 
necessity familiar with the school records statutes and since 
virtually all districts have access to their own legal counsel, 
there appears to be no reason such decisions could not be 
adequately made at the local level . 

2. Some of the language of the ISSRA regulations is now obsolete. For 
example, the regulations specify that "the review. . .shall be 
conducted by March 24, 1977." 

Could the mandate be defined and/or implemented differently and yield the 
desired resul ts? 

Although the mandate appears to be satisfactory, there are certain aspects 
of its implementation which could and should be strengthened. The staff 
review of student handbooks indicated that school districts have adopted 
policies regarding student records which range from exemplary to 
inadequate. Listings of the kinds of student records and their locations 
within the district were infrequently provided and,* in a few instances, 
there was no mention of access rights or the parents' right to a hearing. 
Since such handbooks constitute a common vehicle for informing students and 
parents about district policies, this range of information suggests that 
there are a number of districts in which parents and students may not be 
receiving adequate notification of their rights. 

The State Board of Education has not conducted any major dissemination of 
information about student records since the period immediately after the 
adoption of the law and its regulations. Given the variation in local 
district practices regarding parental notification, it may now be 
appropriate for the State Board to renew its focus on the student records 
law and to develop model statements which districts could incorporate into 
their student handbooks. 

These actions by the State Board to ensure that local school personnel, 
parents and students have information about the student records mandates 
would not only serve to meet one of the objectives of the mandates — that 
is, parents and students who are informed about their rights — but would, 
over time, clarify whether or not the absence of compl aints and legal 
actions regarding student records is a reliable indicator of the 
effectiveness of the mandate. 

Does the mandate reflect a compelling state interest ? 

Educational services were created by the state to ensure an opportunity for 
students to develop into responsible citizens with individual potential for 
successful lives. Student records follow students for many years and can 
have a direct bearing on their preparation for entrance into adult life. 
The enactment of state and federal laws attempted to ensure that public 
schools would take action to assure that school student records would be 
accurately and appropriately collected, maintained and disseminated. 
Students do not shed their legal rights at the school 's door and the state 
has a compelling interest in respecting and protecting the legal rights of 
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students. Thus, the mandate governing student records does reflect a 
compelling state interest to ensure parents' and students' legal rights to 
access and privacy in the areas of student records defined by law. 
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VI. SUMMARY AND CONCLUSIONS 



The student records mandates were adopted in the mid-1970's in response to a 
perceived abuse of school student record data and a growing national concern 
about personal documents and their impact on people. The federal and state 
statutes and their associated regulations have the following common themes: 

K The information collected and maintained by local school districts 
must meet certain tests of relevancy and accuracy; 

2. Parents and (depending on their age) students have the right to 
review the content: of student records, to challenge their accuracy 
and to be afforded due process in contesting the continued 
maintenance of such information as a part of the records; 

3. Third party access to the records is limited and in most cases must 
be with the written permission of the parents or students. 

Examination of the mandate shows a close correlation between its objectives 
and the specific provisions of the law. Although specific information about 
the extent to which the objectives are in fact being met is limited, 
information which is available indicetes that there is no need for a major 
revision of either the federal or state law. Local and regional hearings 
appear to be few in number; complaints to the federal FERPA Office have also 
been relatively few. There have been no new court cases since the inception 
of the federal and state statutes. Given this information, it would appear 
that the current law is generally satisfactory. 

However, the presence of obsolete language in the state statute and 
regulations and an inappropriate requirement for state approval of local 
research using personally identifiable student records indicate the need for 
minor modifications in the law and regulations. In addition, the range of 
local district practices regarding notification to parents and students of 
their rights suggests the need for further information to be provided on 
uniform implementation of the student records mandates. 
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VII. PRELIMINARY RECOMMENDATIONS 



The State Board of Education should develop and disseminate materials 
regarding student records which will assist districts in meeting their 
obligations under the mandate and ultimately provide adequate 
information to parents, students, and other interested parties. These 
would include the development of a model student records policy 
statement suggested for inclusion in local district student handbooks 
and such other materials as are deemed appropriate. 

The State Board of Education should recommend legislation to amend the 
Illinois School Student Records Act to require that local districts 
review all requests to conduct research using individually identifiable 
student information, grant permission consistent with the requirements 
of the ISSRA, and maintain on file an affidavit signed by the 
researcher (s ) and containing assurances that the research will be 
conducted in conformance with applicable laws and regulations. The form 
for this affidavit would be developed by the State Board of Education 
and disseminated for local use. 

The State Board of Education should amend and revise the Rules and 
Regulations to Govern the School Student Records to remove obsolete 
language and to cl an" fy terms . 

The State Board of Education should develop procedures for the 
systematic collection of additional data which would provide for a more 
thorough and regular assessment of the extent to which there are 
problems in achieving the results sought by the student records mandate. 
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RULE5 AND REGULATIONS 



Title 45— Public Wulfara 

SUBTITLE A — DEPARTMENT OP HEALTH, 
EOUCATION. AND WELFARE, GENERAL 
ADMINISTRATION 

PART §9 — PRIVACY RIGHTS OF 
PARENTS AND STUDENTS 

Final Rule on Education Records 

Notice of proposed rulemaking was 
published in the Fedkral Register on 
January fi 1 H7 5 at 40 FR 1208 setting 
lorm ific requirements to be met by an 
educational acency or institution to pro- 
tect the privacy of parents und student*! 
Under section -138 of the General Educa- 
tion Provisions Act, as amended (added 
by section 513 of Pub. L. 93-380 and 
amended by section 2 of Pub. L. 93-568). 

Three hundred and twenty-one letters 
of comment were received during the G0- 
day public comment period which closed 
on March 7, 1975. All comments were 
given consideration during the revision 
of the regulations, the first segment of 
which was published in final form on 
March 2, 197G at 41 FR 9026. This docu- 
ment supersedes the previously published 
final regulation. The revoked regulation 
has been incorporated for republication 
at subparts A (Sections 99.2 and .3), C 
(Sections 99.21-23), and D (Sections 
99.31 and .36) of this document, In order 
to provide the public with a single docu- 
ment "containing all regulatory provi- 
sions pertaining to the Family Educa- 
tional Rights and Privacy Act. 

While the Department unquestionably 
supports the purpose of the law — to pro- 
vide greater prfyp f r_v m foru m rriq [q 
u~an?nts mid suincn t j] through the appll- ~ 
ClUluu *uf MU miormation nracticc^ - 
fluium lli g LUUUJU T developing this hiTal 
regulation it became evident that trans- 
lating this intent into practice might 
create a number of problems. For our 
part, there was a conscious effort to 
mitigate any disclocatiug effects which 
the regulation might have and. at the 
same time, remain consistent with the 
statute. 

We believe that some working experi- 
ence with this regulation will be help- 
ful to the Department in determining 
whether there is a need to modify this 
regulation or whether a recommenda- 
tion for legislative change may be cither 
necessary or appropriate. 

As a. result, the regulation is being is- 
sued in final form, effective upon pub- 
lication, with the commitment that com- 
ments on the regulation* and its opera- 
tion, including iu effect on the day-to- 
day activities of educational agencies and 
Institutions during the 1976-77 school 
year, will be formally invited for a 
ninety-day period commencing July 1, 
1977. These comments will be used in 
evaluating this regulation and will be 
shared with the Congress, as may be 
necessary, in order to improve the effects 
and effectiveness of the regulation and 
the statute upon which it Is based. 

In addition to welcoming comments on 
the substance of these regulations, the 
Department will also solicit public com- 
ment regarding the rno:;t appropriate 
means of enforcing the provisions of the 



Act. Regarding the means of enforcement 
available to the Department, while edu- 
cational nguueies and institutions arc ac- 
countable for Federal funds they receive 
and must act in conformity with Federal 
law. the practice of using the expenditure 
of Federal funds ns leverage may not be 
the most effective wa£ to accomplish the 
objectives of this statute. We would be 
interested in your views as to whether 
other more appropriate means of en- 
forcement than institutional funds cutoff 
arc or should be available. 

Analysis op Earlier Comments 

A summary of the major comment'; re- 
ceived follows in order of the sections 
numbered as in the final regulations. 
Each summary of comments is followed 
by a response which indicates whethcr^or 
not a change has been made in the regu- 
lations. Technical changes, such as the 
renumbering of sections, are listed under 
other changes at the end of each section 
or subpart. 

SUBPART A — GENERAL 

1. Section 99. V Applicability of part. 

Comment. A commcnter suggested 
that the determination as to whether or 
not an educational agency or institution 
would be required to comply with section 
438 of the Act and this part should bo 
based on the actual receipt of funds and 
not on whether funds have been'made 
available under an applicable program. 

-Response. Sections 438 (a)(1)(A), (a) 
(2) f (bHl), and (b)(2) state that "No 
funds shall be made available under any 
applicable program to any educational 
agency ,or institution. • • there- 
fore, no change has been made in the reg- 
ulations. However, the term "available" 
should be read in this context as referring 
to funds which have been obligated by 
the U.S. Commissioner of Education. 

Comment. Several commcnters indi- 
cated that it would be helpful to have a 
list of Federal programs administered by 
the U.S. Commissioner of Education. One 
commcnter suggested that the list of pro- 
grams be published as a part of the reg- 
ulations. 

Response. It was determined that it 
would not be feasible to publish a list of 
Federal programs administered by the 
Commissioner as a part of the regulations 
because any such list would be subject 
to change and tends to become out-of- 
date soon after it is published. 

A list of programs administered by the 
Commissioner as of March 1975 was pub- 
lished at 40 FR 10503-5 (March 6. 1975) 
and is available as a reprint from the Su- 
perintendent of Documents, Government 
Printing Office. Washington, D.C. 20402. 

Comment. Several commcnters indi- 
cated they felt that if an educational 
agency or institution or students in at- 
tendance at the educational agency or 
institution received funds under any 
Federal program, the agency or institu- 
tion should be required to comply with 
section 438 of the Act and this part. 

-Response. The statutory language lim- 
its coverage to educational agencies and 
institutions to which funds arc made 
available under programs administered 



by the U.S. Commissioner of Education- 
Section 438 was an amendment to part C 
of the General Education Provisions Act, 
as amended. Section 421 of Part C states 
that: 

The provisions of this part shall apply to 
any program for which the Commissioner 
has administrative responsibility, as specific! 
by law or by delegation of authority pursu- 
ant to law. 

In addition, the Joint Statement in Ex- 
planation of Buckley/Pell Amendment 
(Congressional Record at S. 21488, daily 
edition, December 13, 1974) stated in 
part: 

• • • by explicitly limiting the definition 
to those institutions participating In appli- 
cable programs, the amendment maUcs it 
clear that the Family Educational Rights 
and privacy Act applies only to OHlcc of Edu- 
cation programs and those programs dele- 
gated to the Commissioner of Education for 
administration ■ • • tbcre has been some 
question as to whether the amendment's 
provisions should be applied to other HEW 
education -related programs such as Head- 
start or the educational research programs 
of the National Institute of Education. As 
rewritten, the limited nature of the Act's 
coverage should be clear. 

Co7nmcnt. A commcnter asked if an 
educational agency or institution would 
be required to comply with Section 433 
of the Act and this part if students in 
attendance at the agency or Institution 
received funds tinder an applicable pro- 
gram administered by the Commissioner, 
such as the Basic Educational Opportu- 
nity Grant program, the Direct Student 
Loan program, or the Supplemental Edu- 
cational Opportunity Grant program. 

Respojisc. Section 99.1, as revised, 
makes it clear that Section 438 applies 
to an agency or institution which either 
receives funds directly from the Office of 
Education, or which has students in at- 
tendance who receive funds from the Of- 
fice of Education. For example. Section 
438 would apply to an agency or Institu- 
tion which receives funds under the Col- 
lege Work-Study program, the Supple- 
mental Opportunity Grants program, or 
the National Direct Student Loan pro- 
gram, or which has students who receive 
funds under the Basic Educational Op- 
portunity Grant program or the guaran- 
teed Student Loan program. 

2. Section 99.3 Definitions. 

Comment. Several commcnters asked 
for 'clarification as to whether directory 
. information included only the enumer- 
ated Information, or if additional infor- 
mation could be designated as directory 
Information. 

Response. The definition of directory 
Information has been modified to con- 
form with the statutory definition; that 
Is, that it "Include*" the enumerated in- 
formation. "For guidance as to what fur- 
ther information could be included, the 
phrase • • and other similar infor- 
mation" has been added to the definition. 

pommciti. Several commcnters recom- 
mended that the definition of education 
records be changed. The single suggestion 
most often made was that the term 
"school records" be usnd in place of "edu- 
cation records," and that school records 
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and non--;ehool riTonb; D»i (k* nncd by 
their origin. 

RCSVOU9C Scctioa 438(a)(4)(A) de- 
fines education records as • • those 
records, nicn. documents, and other ma- 
terials which * * * contain information 
directly related to a student; and • \ * 
arc maintained by an educational agency 
or institution, or by a person acting for 
such agency or institution." Section 438 
(a)(4)(B) (i) through (iv) list those 
records which arc not considered to 
be education records if conditions arc 
adhered to by an educational agency 
or institution in the maintenance of 
the records. The statute docs not pro- 
vide for a differentiation between 
records maintained by an educational 
agency or institution based on the origin 
of those records. 

Comment. Several commented asked 
for clarification regarding what was 
meant by "institutional" in the definition 
of education records at section 438(a) (4) 
(BHi). 

Response. The word "institutional" ap- 
peared Incorrectly in the copy of section 
438 of the Act reprinted as a part of the 
proposed rules. The correct word was "in- 
structional". The phrase at section 438 
_ (a)(4)(B) (i) 'should have stated 
records of instructional, supervisory, andf 
administrative personnel and educa- 
tional personnel ancillary thereto. ■ • • 
Comment. Several commcnters asked 
that the term "substitute" used in the 
definition of education records be de- 
fined. 

Response. The term, "substitute" in the 
definition of education records has been 

• defined as ••• an individual who per- 
forms on a temporary basis the duties of 
the individual who made tha record, and 
does not refer to an individual who 
permanently succeeds the maker of the 
record in his or her position." 

Comment. Several commenters asked 

• for clarification as to what was meant by 
"same jurisdiction*' in the definition of 

.education records at section 438(a)(4) 
(B)(il). 

Response. Since the meaning may vary 
under applicable State law and factual 
situation, no attempt has been made to 
define by regulation the term "same 
Jurisdiction." 

Comment. Several commcnters asked 
that the term "financial aid" be defined 
m the retaliations. 

Response. A definition of "financial 
. aid" has been Included'. The definition 
states "a payment of furds provided to 

• an individual (or a payment in kind of 
tangible or intangible property to the in- 
dividual) which is conditioned on the 
individual's attcr dance at an educational 
agency or Institution." . 

Comment. Several commcnters asked 
for clarification regarding who could cx- 
■ ercisc parental rights and responsibilities 
on behalf of a student. Particular con- 
cern was expressed about whether a fos- 
ter parent or other individual could act 
on behalf of a student. 

Response. The definition of "parent" 
has been modified to include, In some in- 
stances, an individual who may not be 



! 



the lognl guardian of a student. The dcfl 
nitlon as revised states" 'ParcntMncludcs 
a parent, a guardian, or~ul^ndi_vi.duiU 

parent^ "or guardian.*^ An educational 
agcncy - or institution may presume the 
parent has the authority to exercise the 
rights inherent in the Act unless the 
agency or institution has been provided 
with evidence that a State law, a court 
decree, or a legally binding instrument 
provides to the contrary. 

Comment. A commentcr suggested 
that an exception to the definition of 
"education records'' be added for non- 
academic records kept by seminaries. 
The coinmcntcr indicated that seminar- 
ies and schools or departments of divin- 
ity or theology which are part of a college 
or university may maintain records on 
candidates for the priesthood or minis- 
try, rabbinitc, or religious, orders. These 
records contain information on the spir- 
itual and psychological development of 
such persons, and pertain to their suita- 
bility for the ministry, rabbinate or re- 
ligious order, rather than to their educa- 
tional performance. The commenter ar- 
gued that the requirements of the Act 
should not apply to such records. Addi- 
tionally, the commenter stated that the 
regulations should "exclude the applica- 
tion of the law when grants to the tini- 
versity comlex do not aid the seminary." 

Response. As is made clear in the def- 
initions of "education records", "stu- 
dent", and "educational agency or insti- 
tution" contained in the Act, section 438 . 
applies generally to all^ records., directly I 
relating .to^a^ student Vwhich^a'rc'main- I 
talncd b'y any* "part of an educational' 
agency*"Vr^'Institution^which 'receives* 1 
funds from'programs for which the Com- 
missioner has administrative responsi- 
bility. However, whether section 438 
covers the type of record described by 
the coinmcntcr, or applies to the record- 
keeping policies of schools of divinity or 
theology which are part of an educa- 
tional institution, may involve complex 
constitutional questions and interpreta- 
tions of Supreme Court decisions. For 
this reason, such issues will be considered 
closely on a casc-by-case basis as they 
arise, but will not at this time be ad- 
dressed by regulation. 

Comment. Several commcnters asked 
if the definition of a student was in- 
tended to include or exclude certain in- 
dividuals, such as former students. 

Response. A new definition of student 
is provided which adopts much of the 
language used in section 430(a) (G) . The 
definition states "'Student' • • "in- 
cludes any individual with respect to 
whom an educational agency or institu- 
tion maintains education records." 

Other Changes. A definition has been 
added for "disclosure." The terms "ac- 
cess" and "release" previously used to 
distinguish between disclosure to a 
parent or student and disclosure to a 
third party, respectively, generated con- 
fusion easily avoided by the use of the 
new single term to cover both situations! 

The definition of "office and review 
board" has been deleted because the 



functions arc explained under Subpart 
ft — Enforcement. 

The definition of "panel" has been 
modified in order to avoid any confusion 
between a panci and the review board. A 
panel is a subunit of the review board 
designated to conduct a hearing. 
3. Section 99.4 Student rights. 
Comment, Several c6mmcntcrs indi- 
cated they felt that parents had a right 
to receive information pertaining to 
their son or daughter, particularly grade 
reports, even if their son or daughter 
was eighteen years of age and attending 
an institution of postsccondary educa- 
tion, since in many cases the parents 
were paying for the postsccondary edu- 
cation of their son or daughter. 
'Response, Section 433(d) states that: 
* * * whenever Wi ajtud«nt_has at Lai net* 
elghteen^eara.of age, or fs "attending an in 
stltut'lon of postsecondary education Ibe 
pcrmisslon^pr. consent ( rcqutied of and the 
rlghts'nccorded to the parents of the stu- 
dents shall^thereQfter. on/y_be required of and 
accorded*1^ the" studen t. ( Emphasis 'added.) 

.Since this is a right provided by statute 
no change has been made in the regxila- 
• tions. An institution of postsecondary 
education is permitted by section 438 of 
the Act and this part to disclose infor- 
mation pertaining to an eligible student 
fc to the parents of the eligible student 
with the prior written consent of the 
eligible stu dent or without the prior writ- 
ten consent of the eligible student if that 
student is a dependent as defined under- 
I section 152 of the Internal Revenue 

Code of 1954. ' 
I Comment. Three commcnters suggest- 
I ed that there was an apparent conflict 
1 between sections 99.4(a) and 99.30(h) 
of the proposed rules (99.30(h) has been 
renumbered section 99.31(a)(8)) and 
asked for clarification. 

.Response. A new section 99.4(b) has 
been added to provide clarification and 
section 9£.4(b) of the proposed rules has 
been redesignated section 99.4(c). Sec- 
tion 99.31(a) (8) permits, but does notre- 
quire, an institution of postsccondary ed- 
ucation to disclose information contained 
in the education records of an eligible 
student to the parents of the eligible 
student if that eligible student is a de- 
pendent as defined under section 152 of 
the Internal Revenue Code of 1954. Sec- 
tion 99.4(b) states "that the status of nn 
eligible student as a dependent of his or 
her parents for purposes of section 99.31 
(a)(8) docs not otherwise affect his or 
her rights under section 438 of the Act 
and this part. 

4. Section 99.5 Fonnulation of insti- 
tutional policy and procedures. 

Comment. Several commcnters indi- 
cated they felt that the notice require- 
ment under section 99.5 of the proposed 
rules was too burdensome. The commcn- 
ters, in most cases, did not object to the 
requirement that notice be provided to 
parents of students or eligible students, 
but they did object to the ef^ct of 
the Inclusion of certain items In u»e no- 
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un tin* size of 



nee nuilrr * (v lu)U 'Hi 
U:c document 

Krsrou c The am. Mini nt muitni.it lull 
required to h«» luvcn !»» parent:; of .'.In- 
dents and eligible students lor annual 
notification purples under section D'J.S 
of the proposed rules h:is Nth reduced, 
A new ■ rectum W '> .-WiMLril Hof</iruMuM 
. o/ rir//i7.< has been added to the regula- 
tion.!. 

Commruf, A couuuenter .slated that a 
b.'isic requirement of the regulations 
should be that r.\v\\ educational agency 
or institution adopt a policy which 
consistent with the requirements of .sec- 
tion -S3H of the Act and this part. The 
commcntcr pointed out that .sections 438 
<a>(luA>, (b)il) and ib) 12) contain 
explicit references to an educational 
agency or institution being required to 
adopt policies, and that seel tons (a) 
(2) , (n) (5X13) . (b) (4) (A), and (c) con- 
tain implicit references to the need for 
an educational ngcncy or institution to 
adopt policies. 

Response, New section 99.5 Formula- 
tion of Institutional policy and proce- 
dures requires that each educational 
agency or institution formulate and 
adopt a policy consistent with the min- 
imum requirements of section 433 of the 
Act and this part. The*. policy is to be In 
writing,, and .copies arc'to be made avail-, 
abfc~upoii request. to, parents, of students 
br'ellgiblc. students. „„ 
^'Comment. Several commcnters indi- 
cated that the requirement under section 
90.5(c) of the proposed niles that an 
educational agency or Institution provide 
the required notification in the language 
of the parents of a student or an eligible 
student was, in many cases, inappropri- 
ate. Institutions of postsccondary educa- 
tion pointed out that since proficiency in 
the English language is a condition for 
admission to postsccondary institutions 
in the United States Ihe requirement to 
provide notification to an eligible stu- 
dent in his or her language made little 
or no sense. 

Response. The requirement in section 
99.5(c) of the proposed rules has been 
modified. New section 99.6(h) require* 
that each agency or institution of ele- 
mentary and secondary education, when 
developing a policy of informing parents 
of students of their rights, provide for 
the need to effectively notify parents 
identified as having a primary or home 
language other than Enplish. The re- 
quirement that an institution of post- 
secondary education provide notification 
in the lantniaiv! of the eligible .student 
been deleted from the regulations. 
Comment. Sc/ci^l commcnters indi- 
cated thev felt that the requirements In 
section 99.5(b) of the proposed rules 
were excessive. The commcnters were 
particularly concerned about the rc- 
ouiremcnt that nn educational agency oi" 
institution pubM«h the name of the offi- 
c» »l who has been designated as respon- 
sible for each tync of education record. 
"Thev pointed out that the name was 
• .ikely to change because different indi- 
i villuals would be appointed over a period 
s ^ of^timc. The commcnters also expressed 



concern about. allriuptini: in li .t ihe per- 
son*, who would have access to education 
lei-ord:. Thrv .siuled that it, would be dil- 
tictilt, in advance, to speedy all of the 
mdiuduals who might have a need for 
access to education records. 

Iit % :,pousi\ The requirement in section 
DDT* i b > ut the proposed rules regarding 
the otlicial who has been designated by 
the educational agency or institution as 
responsible for each type ol rcconl has 
been modified. New section 90.5 (a) i?.) 
t i v > requires that Lliejioljcy adopted by 
an educational ai;cney'"or Institution of 
Informing paixujU/d.studcnts or eligible 
sUldehls^of "tlic* types "of education rec- 
ords maintained 'by' the. agency or insti- 
tiilioiVnspe"eify* the titlc^ awl address of 



aiirr or In eligible students in a (.tendance 
at tin educational iigency or institution; 
therefore, making U clear that the noti- 
fication of rights and policy neeil not" be 
j i ro v i d (h! JjjL Jjl! Li' ! £ LJi \H cj Is 1 il£ u r Mi(?' ly* 

parents,. 

"Comment, Several common tern indi- 
cated they felt that the requirement for 
an educational agency or institution to 
provide notification on an annual basis 
was excessive, One coininonler suggested 
that notification should be provided on 
a one-time basis at the tunc that a stu- 
dent enrolled in the educational agency 
or inr.itution. 

Response. It was determined that the 
requirement for an educational agency 



.... ........ or institution to provide notification on # 

the iiulividuiiTwho' has'beenj^csignatc^.' an annual basis was not 'excessive/ Edu-* 
as Tcspons i b 1 e _*f or** en c h * ty p cT b f record, c at I o ha 1 ag cue icsTa ri d " 1 n st 1 1 u t io n s ye n - 



The requirement to specify the name of 
the individual has been deleted from the 
regulations. 

The requirement In section 99.5(b) of 
the proposed rules rccarding the listing 
of persons who ha\e access to education 
records has been dc etcd from the regu- 
lations. New section 99.5(a)(3) requires 
that the policy adop'cd by an educa- 
tional agency or institution includes a 
specificatim of the criteria that the 
agency or institution will use for deter- 
mining which parties arc "school of- 
ficials" and what ls considered to be a 
"legitimate educational, interest.' 



crally Issue or distribute student hand- 
books or school catalogs at the first of 
each school year. The notification could, 
In many instances, be a part of a hand- 
book or catalog,. Institutions of ele- 
mentary and secondary education often 
send letters ^or distribute bulletins to 
parcnts~6f students at the start of each 
school year in order to inform them of 
the school's policies. The notification 
could, in these instances, be included in 
the letters or bulletins. It was felt that 
notification on a one-time basis. at the 
time that a student enrolled In rn edu- 
cational agency or institution was not 



5. Section Od.G ^.Annual notification of sufficient to Inform parents of students 



rights and iwlicij, 

— -ComTnrnt.'Scveral commcnters asked 
for clarification regarding the means to 
be used by an educational agency or in- 
stitution to provide the notification re- 
quired by section 99.5(a) of the proposed 
rules. The specific question most often 
asked was whether notification must be 
provided on an individual basis to 
parents of students or to eligible stu- 
dents, or whether the notification could 
be published in a student handbook, 
school catalog, or student newspaper, or 
posted on bulletin boards at the school. 
Two commcnters indicated that ;t was 
unclear :is to whether notification was 
to be provided to former students as well 
as to students currently in attendance 
at an educational agency or institution. 

Response. New section 99.6 states that 
the annual.. notificatioa of rights and 
policy "shall be • • by such nveans as^ 
arc^rcasonably Ji.kcly^to Tjiiform parents" 
or eligible. stUdcnts.J: * *" The determi- 
nation as to the actual means to be used 
is to made by each educational apency or 
institution. Some agencies and institu- 
tions may decide to provide notification 
on an Individual basis; others may de- 
cide to 'publish "the "notification in a 
student handbook, school catalog:, or 
studcnVhcwspaper, or to post it on bul- 
letin boards at the'school. It was felt that 
the regulations "should specify the cri- 
teria to be used in selecting a means of 
notification, but not the actual means of 
notification since the means may vary 
from agency, to aRcncy and institution to 
institution. In addition, new section 99. G 
states that the notification Ls to be pro- 
vided to parents of students in attend- 



or eligible students of their rights. No 
chan&e has been made in the require- 
ment. 

Comment. Several commcnters stated 
they felt that the requirement under sec- 
tion 99.5(b) (1) of the proposed rules to 
provide notification to parents of stu- 
dents or to eligible students as to the 
types of education records maintained 
by the educational agency or institution 
was excessive in that it was not specifi- 
cally required by section 438 of the Act. 

JZcsponse. New section 99.6(a) states 
that each educational agency shall pro- 
vide notification to parents of students 
or eligible students which is reasonably 
likely to inform them of their rights un- 
der the Act and this part. As was previ- 
ously stated in the comment section 
which followed section 99.5 of the pro- 
posed rules, it was determined that it was 
essential Iq require that each educational 
agency or institution Identify the types o( 
education records _jnaintaincd by it. so 
tli afpa re nts' of'stu dents or eligible stu- 
dent would be able to decide which edu- 
cation records Uiey'wislicd to" inspect and^ 
review^ A""s1milar/ but less - burdensome- 
listing of the Information required by 
section 99.5(b) (1) of the proposed rules 
is required under new section 99.5(a) (2) 
(iv) to be included in the policy and pro- 
cedures of the educational agency or 
institution. 

Comment. A commentcr recommended 
that each educational agency or institu- 
tion be required to inform parents of stu- 
dents or eligible students of the right to 
file a complaint with the Department of 
Health. Education, and Welfare concern- 
ing an alleged failure by the agency or * 

• jy 

..- .-V: 



FEoER AL REGISTER, VOL. 41, NO. 1 \ 6 — THURSOAY, JUNE 17, 1976 



ERLC 



24 - 



22 



Institution to eumplv with .vet inn IHH of 
tin* Ai't and tin , p,u t . 

/;.\siv;i<u\ The rj»::if. to He :l c>mpl lint 
with the Uepartmrr.t or Health, Kdip'a- 
Uon. ami WYIiaro r»>uivnnm; an aliened 
failure by an i-dur.uimuil a*:mcv or in- 
r.»iin::,-)n to rnmnlv wiUi sretam of 
til" Act i ; one of t!n< M.;h:., which |uivnl.; 
ol i,t»;,lonU', or ril,:ibi«! studenl.; mti;t ')e 
informed or' under .;eci ion -i:ij>w-». 

C. Section i'J.7 Limituiion on waivrrs. 

Comment. A commenter aiked for clar- 
ification rercardinrc whether or not an el- 
iciule student was permitted to waive the 
riijht to inspect and review information, 
other than confidential letters and state- 
ments of recommendation, contained in 
his or her education records. 

Response. Section 438(a)(1)(C) states 
that "A student or person applying for 
admission may waive his right of access 
to confidential "statciffcnta'ilescribecl in 
clause (iii) of subparagraph (13). • • •■■ 
The confidential recommendations de- 
scribed in section 438(a) (1) CB) (iii) are 
of three types "• • • 2?jmcc.Uncj^dnus- 
b i o n m t o _a ny d u c a ti o na 1 jaaehci: or 'iris t i - 
tution • • • respect in?; an application 
for_cinp1oyment, and • * respecting 
the receipt .of ^on .honor . or r honorary 
recognition. "JXhe Joint Statement in Ex- 
planation of Buckley/ Pell Amendment 
-(Congressional Record, at S. 2H3!), daily 
edition, December 13, 1974) states in 
part. "And students may waive their 
richt of access to confident ial recom- 
mendations in three areas— admissions. 
Job placement, and receipt of awards." 
The statutory language, in light of the 
Joint statement, would not preclude an 
eligible student from waiving his or her 
right to inspect and review; however, an 
educational agency or Institution may 
not require that any right accorded by 
the Act be waived. 

Comment. Several commcntcrs asked 
If there was any limit on the period of 
time which a waiver could be considered 
to be in cfTect. and if a waiver provided 
by an eligible student could be revoked 
by that student at a later time. 

Response. Nothing in section 438 of 
the Act. or this part sets any limit on 
the period of time that a waiver shall be 
considered to be in effect. An eligible stu- 
dent may waive his or her right to in-, 
spect and review a confidential Jctter or 
statement of recommendation provided 

~j *» »»t» «»»«-»*r iutiiij. Ok cuimCiOmlUl 

letters and statements of recommenda- 
tion provided for a specific purpose. The 
waiver will be considered to be in etrcct 
as long as the letters or statements of 
recommendation arc maintained in the 
education records of the student. If an 
eligible student waives his or her right 
to inspect and review a spec i tic class of 
letters and statement; of recommenda- 
tion, such as recommendations respect- 
ing employment, and later decides to re- 
voke .that waiver, the student would "be 
SMO'o. .. irlspec.t_only_those lc ttersjind 
statements of rccom men da C to li ~ respect-"* 
Ing employment which were placed in his 
or her education records ' af te r ' " thj ldct'te 
thatjLhe waiver was revoked" 

Comment. A comrnenter asked what 
would happen if an eligible student had 
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waived hi i or her richt to inspect and re- 
view eontidentul letter:; and KUt.immu 
ol reeonuneudatiou provided for a spe- 
eifio putpn.:,! if t\u<ivi letter;; ami ..fate- 
ment,-. were :.ul.i.vci|i:«*utly ir;nl for a (!if- 
fei eui. pin pn ; ;c. 

lirry- >'>..r. Heel ion lilJUaWluO .state; 
t^ 11 - • • lal waiver shall apply only 
it ' * ' such rerommrrul'Uion ; are used 
solely for the purpose for which tnev 
were speeifically inLended. 1 ' if an elidible 
student has waived his or her rr/.ht to in- 
spect and review confidential letters and 
statement .of recommendation provided 
fur a spjeciilc purpose, and these letters 
and statements of recommendation arc 
subsequently used for a ditrcrcut purpose, 
t.T waiver would be coniudered voi^i, ana" 
the eligible student would have'the richt 
to ins'pe_ct^.and '.rcview^lthc" letters "''and 
sUVt'eincht^ of ^recommendation^ 

Other^Chahfies." Section 09.G of the 
prorwscd rules has been renumbered sec- 
tion 99.7. 

7. Section 99.8 Fees. 

Comment. Several cornmenters asked 
if an educational agency or institution 
could charge a fee for copies of education 
records. 

Response. New section 99,8 states that 
an educational ugency or institution 
may charge a reasonable fee for copies 
of education records which arc made for 
parents of students, students, or eligible 
studciUo. 

SUBPART B INSPECTION AND REVIEW OF 

EDUCATION RECORDS 

3. Section 99.11 Right to inspect and 
review education records. 

Comment. A comrnenter suggested 
that language be added to section 99.11 
stating that when parents arc separated 
or divorced and one parent has been 
given custody of their child by agree- 
ment or a couit order that both natural 
parents will have the right to inspect and 
review the education records of their 
child. 

.Response. Nothing in section 438 of the 
Act and this part is intended to effect the 
status of an agreement or court order 
under applicable State law regarding the 
custody of a child, or the exercise of 
nRhts on behalf of a child by separated 
or divorced parents. Paragraph <c) has 
been o.ddcd to- clarify this position. 

m ?? r ?u lCnt ' A colnnient € r recommended 
v.iat the regulations state that an offi- 
cial of an educational agency or institu- 
tion l\as a right to be present whenever 
the parent of a student or an eligible 
student inspects and reviews the educa- 
tion records of the student. 

Response. The determination as to 
whether or not an official of the educa- 
tional agency or institution will be pres- 
ent whenever the parent of a student 
or an eligible student inspects and re- 
views the education records of the 
student has been left up to each educa- 
tional agency or institution. Nothing in 
section 43R of the Act or thfcfpart "would* 
precliuie^an educational agency or in- 
stitution from^ailoptlng a policy which 
would require the. presence of an official 
during lh£lnsp^ 

cation records,, if that policy would not 



operate to effectively prevent the exorcise 
of rights by the purrnt or student. 

Other Chaiufe*. r/r*w soetion gy.n iu- 
corpoi aU\s requin tii'-uh; from reetioir; 
OlU;i and 119 15 ol the propped rules. 
Tiu? requirement that an educational 
agency or institution comply with a re- 
quest to inspect ami review education 
records within a reasonahle period of 
time, hut in no c:v:.r more than forty- five 
duy.<: after the request has been made liar, 
been incorporated into section 09.11(a), 
Section 99.13 (c> and u1) of the pro- 
posed rules have been incorporated as 
sections 99,1 Ub) (l) and (2> of the reg- 
ulations. This change was made in order 
to consolidate provisions pertain inp to 
the right to inspect and review education 
records in one section. 

0. Section 99,12 Limitations on right . 
to inspect and review education records. 

Comment, Several cornmenters ob- 
jected to confidential letters and state- 
ments of recommendation* which were 
placed in the education record* of an 
eligible student before. January_l, 1975 
being exempted fioni'inspectionlmd re-" 
view by the eligible student, 

Response. Section 438(a) <P <B) states 
that: 

The first sentence of subparagraph (A) 
shall not operate to make available to r,tu* 
dents in institution:; of postsecondary educa* 
Uou • * • connocntlnl Irttur.i and sutrrncnu 
or recommendation, which were placed In the 
education records prior to January 1 
1975, • • • 

No channc has been made in the regula- 
tions. 

Comment. Several cornmenters ob- 
jected to an eligible student being able to 
inspect and review letters and statements 
of recommendation which were placed in 
his or her education records alter Janu- 
ary 1. 1975, Two cornmenters felt that if 
letters and statements of recommenda- 
tion were open to inspection and review 
by an eligible student it would be difficult 
for an individual who had been asked to 
write a recommendation to provide an 
honest assessment o^T the eligible stu- 
dent's abilities. 

Response. Section 43Sfa> (1) <A) states 
that the parent of a student or an eligible 
student has the right to inspect and re- 
view the education records of the stu- 
dent. Section 438(a) C1)(C) permits an 
individual who is an applirnnt for ad- 
mission to an agency or institution of 
postsecondary education or is a student 
in attendance at an ajrency or institution 
of postsecondary education to waive his 
or her rirrht to inspect and review confi- 
dential recommendations respecting ad- 
mission to an educational agency or in- 
stitution, respecting an application for 
employment, and respecting the receipt 
of an honor or honorary rccopmition as 
long as certain conditions are met by the 
educational agency or institution includ- 
ing that: 

Such waivers may not be required as a con- 
dition (or admUfllou to, receipt of ftnauclul 
nid from, or receipt .of any other services or 
b*neilt8 from auch agency or Institution, 

No chance has been made In the regula- 
tions, nut additional waiver provisions 
were added, 
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Comment. Kevrral comment era iiskvil 
for clariiieaiion reiuuduu; whether or 
not an applicant fur admission to an edu- 
cational aijenoy or institution lias n rlnht 
to inspect and review education reremto. 

AVspohsc The riKlit to mr.peet and re- 
view education records is provided to the 
parent of a student or an eligible stu- 
dent. An applicant for admi:*Mon to an 
educational ar.eney or institution who Is 
unsuccessful in his or her npplic"'lon 
may not be considered a rdiutent for pur- 
poses of section 433 uf the Act or this 
part. The definition ot MUtlenW sit section 
-taihaML^ i.lntcs in parf: student 
• • • doer, not include a person who ha.\ 
not KHMHnAtj^ 
nictitation.'!, 
~10~*V.vetion ft 0 1 3 Limitation on dc- 



&tn:el\on of education records 

Comment. A eonuuenter .stated that 
:m educational ngeiu-y or Institution 
M. mid he pcrnntted to destroy educa- 
tion records after a specified period of 
tone. 

/ ; e ;■ o . Gen e r ally. odu c a t i o n a 1 
:- .'.-uei'S and in t:tuv,un\jire^iu)t pre; 
/hid.-J "4:01:' Va ■.tn"-:. "mi: ^record.; unles.j 
Tl-.:*;-e oip "..tandmj r»hui»':«t to ins pect 
;Vnd ' ' v\ v, 7 " tl. .'::u.jniO loin- f nf 
wh'uh education record-- are required to 
be imuuLame i by an edu.^Unal crenry 
or mMHuu-m u; :n.»ny < -i ■■. nVU-r- 
inine.i uiv.ler applicable Mfide lew or 
n^r.ey im ; .lu'.'.-mal rraidatiu:.:;. No 
ch.«m:"e has been made ui the nv.nhd ions. 

C.v»i A comment c-r recommended 

Lh:it each cdiu: Ui.mal a;:ei.o* or institu- 
tion bo retimed to provide imtu'iration 
to parent:; and eh \.>lo students lit) duyr, 
in ad\..uce of the destruction of any 
e due a t i on re 0. or d s . 

/C»v;;o;i'.c Nothing in .section 13.1 of the 
Act and th::, part wot:\l preclude an 
cducaiiomil mtency or institution adopt- 
ing a policy uf providing notilluation to 
parents of students, and elimbV students 
piiur to the cli"itn:cti')n <>i any r-Sucalion 
rccoics. iSur.h a requirement nmsit wort; 
an undue burden on educational agen- 
cies 0: institutions winch. thou::h having 
a policv of destroying certain materials, 
puii;e "records o- a day-to-da, basis 
rather than on a fixed schedule. No 
■ha ut;e has been made in the regulations. 

Oilier Changes. Section 09.14 of the 
proposed rules has been renumbered sec- 
tion 99.1.1. Section 99.15 of the proposed 
rules has been deleted because lt> was 
redundant. Sections 90.13 <c> and id) 
were redesignated sections 99.11 ib)<l> 
and lb) (2). The other paragraphs hi 
section 99.13 have been deleted because 
they were redundant. 

SUBPART C — AMENDMENT OT EDUCATIONAL 
RECORDS 

11 Section 99.20 Request to amend 
education records. 

Comment, Several commentcrs indi- 
cated they were concerned that an edu- 
cational ar.cncy or institution might vise 
the informal proceedings under section 
99.21 of the proposed rules to delay In 
providing the parent of a student or an 
eligible student with an opportunity for a 
hearing to seek the correction of educa- 
tion records. 



Kesponse. Section 00.11 1 of the pro- 
posed rules has been deleted. New sec- 
tion 00. HO states that if n parent of a 
student or an eligible student, believes 
that information in the education rec- 
ords of the student is inaccurate or mis- 
leading en* violates the privacy or other 
WV.hts of the student, the parent o»- the 
eligible student may request that the 
educational agency or Institution amend 
the records, The educational agency or 
institution must decide whether to amend 
the education records within a reason- 
able period of Mine of receipt of the re- 
quest. If the educational agency or in- 
stitution decides to refuse to amend the 
education records of the stuilent, the 
urgency or institution must inform the 
parent of the student or the eligible 
student of the right to a hearing. If con- 
cerned that J-ho, educational .agency br, 
institution is utih'.'.ing informal attempts, 
to" reconcile t dilTerences , as. a delaying 
tnctie!' the* parent' mvcli^ible student may 
csereisiTlus vir.ht" lo,"a. hearing " without 
brnetit of the decision" from ^l^Jnluruud. 

procepdinn.*V""' -fc,M, ^ ,fc "* 

' w 12. Section 99.21 Right to a hcarinn. 

Comment. A com mentor -am Affiled 
that the ritfht to a hearuu; to rei-k the 
correction oi information eo:\tamed in 
the education records of a Mudent b<j 
limited to permanent education records 
wlie li a;>: not more than throe ye. 11s old. 

/.'e.'-pt Ti; . Th«' sl'dute doc, not provide 
i'or.ajfh a tune lum:at',rin. tf-.ction ■P.JUm 
\:\) ;.tatc;i tiua: 



h:v\v l;i 



nr. » >r 
\c:\ r« i.oi.l 



1 1 . e p.'i^'ir. oi r'.ifliMiV. '.sr.. 

1 \ »i L t «' i\tl;\lH <" .il "l"' < I 

or !.n;!i ai-a. 1-11 a * ; * , ■ ■ 
tumty l<>r a lu-.i:!;*'' * * '' 
c«iu»*:n. :ai-rU Muil* fU':> ^ 
l:i nri\>. v in Ui.uri: \h.:l tlio n' .T^tl-. aro not 
l-.ri j -'at nUi.IiM'I'r.T, «-r oU;prv;;. i .f l:\ vio- 
liitiuii oi tHe |Mivi» :y or oUver rl^lii" ot 
/^t^ l^ l.■t^^- ; . • * * 

fn addition, the fact that the visht Ls 
l?rovidcd to ]?arents of students "who 

• * *- nave been in attendance • • 
as well as to parents of students "who 

* * • are in attendance. • • « " makes 
it clear that the ri^ht to a hearing may 
not be denied because the c-ducatiou 
records are more than three years old. 
The purpose of the hearim: is "to pro- 
vide an opportunity for the correction 
or deletion of any such inaccurate, mis- 
leading or otherwise inappropriate data 
contained. " * in this education 
records of a .student regardless of when 
the information was entered in the edu- 
cation records. No change has been made 
in the regulations. 

Comment. A commcntcr recommended 
it be made explicit that when an educa- 
tional arrency or institution funis that 
information contained in the education 
records of a student is inaccurate, mis- 
leading or otherwise inappropriate that 
the information must be corrected or 
deleted from the education records. 

Response- New section no.UUb) sta.es 
that if. as a result of a liearirur, an educa- 
tional auency or institution decides that 
the information is inaccurate, mislead- 
ing, or otherwise in violation of the 
rii:hts of the student, the agency or in- 
stitution shall amend the education 



record:; of the r.tudeut^accordintdy, and 
so Inform ~lheT);uTut ,pf the student or 
the elluiblc student 111 writ inn r~ 
"""Comment. A comment er requested 
clarlhcation rcnardinn whether or not a 
heurluR could be requested by a parent 
of a student or an elUpble student to con- 
test the assignment of a made. 

Response. A hear inn" may not be re- 
quested by a Parent of a student or an 
eliciblo student to contest the assign- 
ment of a urade; however, a hcariuu may, 
he requested ioj± pnlest.. whether or..not„ 
thc^asslf! ned* (l urnclc rf \vas^ recorded , ac- 
curately hVtlVc" education records of the, 
student'.^ The "Joint Statement in Ex- 
planation of Huckteu/Pen Amendment 
(Coiwrcssiomil Record ;.t S. 2l*1B«. daily 
edition, December 13. 197.1) stated in 
part: 

There Imi been much concern thrvt the 
ritfht to ft hrarlni; will permit u parent or 
student to contort die i^rrvUc r.ivcii u student's 
purfnrmaticQ In n course. That Is not in- 
tendfd. It U iutrndccl only that there be 
pro'Ji'dvjres to challenge the .accuracy r>f In- 
stltutlonal recorU.; which record the r.rae.e 
which was actually Riven. Tim.;, thr p.uent^ 
or student could seek to correct an nn prop- 
erly recorch'd ;:r.\de. but could not through 
the honrinr; rue; m red pursuant to tOl-i law 
coni<Vib whctiior the tc.\c)v-r chuuld ha'-o 
a^ihwd a hl-'her ^rndo l»c. , .e.r.r t!r« parents 
or r.r.i'Ser-t h'-li^ve that the Ltuuent w.i'i rn- 
tUle-.i \o tut- higher Rradf. 

G / h c r Ch 'i ne t v . S lc t a*. : 1 09 U0 of the 
pio;)\.ed rul'js has been i-;numUred 
section I'O.Jl- 

14. "Scotion 90.22 Co7ui\tct of the 

hetirvW. 

Comment. Several cornmenters ex- 
pressed concern that the rtandauls ior 
the eonduct ot a hearinr. did not ade- 
quately satisfy duo process requirements. 
Thr* comment en-, recommended the in- 
clusion of .additional requirements to 
protcet parents and students such as: ( 1 ) 
specify* MR the period of time within 
which educational agencies or institu- 
tions must hold a hearum, <-> requirinir 
that the hearing be held at a time and 
place convenient for the parent or stu- | 
dent, (3) permitting the parent or stu- ( 
dent to be assisted by an attorney or 
other representative of his or her choice, ; 
(4) providing the parent or student with 
an opportunity to present evidence role- ; 
vant to j he issues, (5) requiring that the 
hearinc be conducted by an olVicial who 
is not an employee of the school, agency, 
or institution, kS) rcqninnq that the 
hearing be conducted and the decision 
be provided in the primary language of 
the parent or student, and (7) requiring 
that the decision be based solely on evi- 
dence presented at the hearing. ' 

Response. New section 90.22 includes 
many, but not all of the recommended 
requirements. In some instances the rec- 
ommended requirements have been 
modified. Section 99.22<a> states that 
the parent of a student or an eligible 
student shall be Riven notice of the date, 
place and time reasonably in advance, 
of the hearing. An educational agency 
or institution must make a reasonable 
ctToit to schedule the hearing at a time 
and place which is convenient for the 
parent or eligible student and conduct 
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the hi'iuimf in a mumi'r thai will nut 

tMtiVUVl'lV pll'MUl thi' rsiMi'l.f ol till 1 
p.Wvuto' ur MiMi'iM;,' i i<:h!... 

£'n»r!lon il'.'.V 'U' I ;;!;ilr:i that a p.U'i'llt 
Of ;v f.tM.li'IH Or <U di;dl»le :.t\ii|iM\l I.hall 
be iii! V '»iiiNl a full :iUil I a l opporlun.t y 
to \u'r*.i':\f. runnier win* 1 1 i; relevant h> 
tin? v U'\ • a iu! '.h.il ;i | ai mil nr an ■ • 1 1 ■ - 1 
bio .student ma.' bo a ;\i ,lr I nr li'pir- 
sentrd by an individual of hi:; or hei 
ehon'e at his or her own rvp{>iiM\ uvlud- 
ing an atlor new 

Section 99.221c?) states ihat the cle?ci • 
slnn of an educational agency or institu- 
tion shall be based solely upon the evi- 
dence presented at the hearing. In addi- 
tion, the decision must Include a sum- 
mary of the evidence and the reasons for 
t>e decision. 

It was determined that It was not 
feasible to set a specific period of time 
within which each educational agency or 
institution must hold a hearing. It was 
felt that the requirement under section 
99.1!2(a) that a hearing be held within 
• • a reasonable period of lime after 
the educational agency or institution has 
received the request • • when com- 
bined with the requirement under sec- 
tion 99.5(a) (5) that each educational 
agency or institution specify, as part of, 
the policy it Is required to formulate and 
..adopt, the reasonable time limits under 
which it shall be obligated to act under 
the requirements of section 99.22(a) pro- 
vides adequate protection to parents and 
students. 

It was determine:! uiui, the require- 
ment that the hearing be conducted by 
an agency or institutional official or other 
party, who docs not have a direct interest 
In the outcome of the hearing, provides 
adequate protection to parents and stu- 
dents. Nothing in section 438 of the Act 
or this part would preclude an educa- 
tional agency or institution from employ- 
ing a hearing examiner to conduct the 
heaving; however, the decision to abide 
with the determination of the hearing 
examiner must be the decision of the 
educational agency or institution. 

It was determined that the require- 
ment that an educational agency or in- 
stitution conduct a hearing and provide 
the decision in the primary language of 
the parent or student would in many 
cases be burdensome. A parent or an 
eligible student has a ri^ht under sec- 
tion 99.22(c) to • • be assisted or 
represented by individuals of his or her 
choice at his or her own expense. • • 
If a parent of a student docs not speak 
English he or she could also be assisted 
by another individual who Is qualified to 
serve as an interpreter. An educational 
agency or institution which serves stu- 
dents in an area where the primary or 
home language of the parents and stu- 
dents is a language otliccjthan^English, is 
en con raged, "but* not required* whenever 
possible to'qonduct the hearing and pro- 
vide the decision in* the primary' or home 
language nf the. parents 7ind*stu dents. 
— ""O th efChannes. S cc U o n '9 9. 2 2 "of* the 
proposed rules entitled Formal proceed- 
ings has been rctitled Conduct of the 
hearing. 



suiu'au r D — oijir t.ojiinu; or vkiisonau.y 
int :i vm'iauu; uu oiiM.vnoN rnoM »:uucA- 

'1 ION.. I. ill rui:l>S 

1'j. Sivt'.nn <)!>,:ti) When )irior runout 
for (/{;.ci f o ;/:; r ) r 

CVi?M tiif at. \\f\ era 1 rnnirr.i'nli'i':; ob- 
jert.'d to I be ii itiiit rtnnU ihat- llu* rrmua 
ot 1 1 w pai t n lu v» la »i ii nu urn at ion I roni 
the ";lut alinn record:; ot a student. I:; to 
he tli rioted must be inoludrd a;; a pait 
o( t he w i it ton i onia'iit. 

Response, The requirement to include 
the namos'of the parties to whom i n I r- 
mation from the education records of a 
student is to be disclosed has been de- 
leted. New* section 09,30(0) slates that 
the written consent must indicate * • 
the party or class of parties ^whojJ)JilS- 
dlscloraire "inay"be inade,^"**" — 
"Com menf. ""Two *"comnien tors objected 
to the requirement that the consent to 
disclose information from the education 
records of a student must be a written 
consent. 

Response. This is a statutory require- 
ment. Section 430(b)(2)(A) specifics 
that information from, the education 
records of a student may not be disclosed, 
except to particular parties or under par- 
ticular circumstances, unless • • 
Uierc is written consent from the stu- 
dent's parents. • • No change has 
been made in this requirement. 

Comment. Several commcntcrs indi- 
cated that it would he extremely difficult/ 
for an educational agency or institution 
to determine if a parent, particularly 
in the case of separated or divorced 
parents, has the authority to give con- 
sent for the disclosure of information 
from the education records of his or her 
child. 

Response. New section 99.30(b) states 
that whenever written consent is re- 
quired for the disclosure of information 
from the education records of a student, 
an educational agency or institution may 
presume. that a parent of a student, giv- 
ing consent has the 'authority to do so* 
unless the agency or Institution has been 
provided with evidence, that, the parent, 
do cs " no t'h'a vc_] 1 1 1 e _au t h orit y__ii n d cr^au- 
plicablc State" 1 a wTl^ ' 

^Comment." Several commcntcrs in- 
dicated they felt that the requirement 
in section 99.33(c) of the proposed rules, 
which provided that when an institution 
was a guardian for a student an inde- 
pendent party must be appointed .to con- 
sent to the disclosure of information 
from the education records of a student 
was inappropriate. • . , 

Response. The requirement that an In- 
dependent party be appointed to consent 
to the disclosure of information from 
the education records of a student has 
been deleted. Ifjm instituti on h as heen 
appointed the guordianTof a_student* 
undci'~applJcable State la'wTllic JnstitU;* 
tion may exercise, the ..rights provided^ 
the'pai'crit of a student, unless it is pre- 
cluded from doing so by another Federal 
or state statute. 

OUier Cliangcs. New section 99.30 
Wft.cn prior consent for disclosure re> 
qiiircd Incorporates material which ap- 
peared in sections 99.31 Content of Con- 



aent and !)!» :i:i Authority of parent to 
it we. consent. 

Iti, iH iMion 99 :\\ When prior content 
for (//,< 7o ,urr not retftnrrd, 

Cnmtncnt. Jirvi'iiil eotnmeuterr. Indl- 
rahd thev felt that Muuv were addi- 
tional individual:, hi. motion.", ageneu'::, 
or oi'caiu.'at ion. ,> . to whom inforuuUl<m 
from the nlueation rrcords ot a student 
should he dlsr.lo a-d wdlauit the nerd tui 
ob'-uiiin;r the wriu.cn eoirauit of a parrut 
of a stmient or an pliglhlo '.Indent, 

Response. 8 ec t i on 4:Uhb) <1) (A) 
through (I> specifies the individuals, iri- 
stitutioruj, agencies, or organisations to 
whom or circumstances under which in- 
formation from the education records of 
a student may he disclosed without the 
written consent of a parent ol a student 
or an eligible student. Smcc this is de- 
termined by statute no change has been 
made in the regulations. 

Comment. Several commentcrs re- 
quested clarification regarding who 
would decide which school officials could 
obtain information from the education 
records of a student without the writteu 
consent of a parent of a student or an 
eligible student because the official had a 
"legitimate educational interest" in the 
receipt of the information. 

Response. Section 438(b) (1) (A) speci- 
fics that rvn educational agency or Insti- 
tution may disclose information from 
the education records' of studentsWitlj- 
out the written consent, of a parct\t of a 
student or 'aiVeligiblc student to • • 
other school officials, including teachers^ 
within "the "educational "institution "or 
local educational agency who have been 
determined by such agency or institution 
to have legitimate educational interests: 
• •* V Section 99.5(a) (3) indicates that 
each educational agency or Institution 
include as a part of the policies and pro- 
cedures • • • a specification of the cri- 
teria for determining which parties arc 
'school officials' and what the educational 
agency or institution considers to be a 
'legitimate educational interest', • • 

Comment. Two commcntcrs asked for 
clarification regarding to whom and for 
what purposes a disclosure of informa- 
tion from the education records of a stu- 
dent could be made in connection with 
financial aid without the written consent 
of a parent of a student or an eligible 
student. 

-Response. New section 99.31(a) M) 
specifies that a disclosure of information 
from the education records of a student 
may be made without the written con- 
sent of a parent of a student or an eligi- 
ble student if tlv; disclosure is to a party 
which is the source of or administers the 
financial aid for which a student has 
applied, if the information is required to 
determine the cliudbiiity of the student 
for the financial aicl, or to enforce the 
terms of the financial aid award. 

Comment. Several commcntcrs asked 
for clarification regarding the exception 
which allows an Institution of post sec- 
ondary education to disclose information 
from the education records of an eligible 
student to a parent if the eligible stu- 
dent is a dependent. 
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I wit . . p.,i iUu : not ii'ti'ini', an i * t * ; - * . \ ' main 
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as ocUned ny the lute; ual Ucveiuie Code. 
Sotn«» educational agencies or institn- ( 
Hons may decide to ash an ollr.ihU: stu- 
dent at the time of registration whether 
or not he or she in a dependent of his 
or h?r parents; other educational ugeh- 
cies or institution* may decide to require 
that a paiont submit an nllidavlt stating 
th.it the eligible student is a dependent 
for income tax purposes. Nothing in sec- 
tion 4 :5 S of tin? Act or this part requires 
that »\ particular procedure l>e adopted 
lor tlie puvpo:e of establishing depend- 
oucy. 

Comment- Several commcntcrs intil- 
• catcd that in many * Instances it would 
be difficult for an educational ngency or 

• Institution to notify a parent of a stu- 
dent or an eligible student, particularly 
the parent of a former student or a 
former eligible student, of the receipt of 
a judicial ord»r or s»>bp'vMvi ri advance 
of the compliance therewith. Two com- 
mented punscstcd that, the requirement 
be that an educational agency or institu- 
tion make a reasonable elfort to provide 
the notification In advance of complying 
with the judicial order or subpoena. 

Response. New section D0.3Ka>'0) 
stater, that an educational agency or in- 
stitution must make ■ ' a reasonable, 
effort, to. notify .the parent .of^studeiit 
or the ^eligible _studcntjDf the order or 
*s ub poem a n ITa d v a n ce~ bf~ com pli a nc o 
therewith; 
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to whom^informatiun has' l'een^liseh)seil ; 
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hitions. s 

Comment.' A common tor asked for 
clarification rcaanllius whether a record 
must he maintained of a disclosure of 
information to a parent of a r.tudent or 
an eligible student of information con- 
tained in the education records of the 
student. 

Response. New section 00.32'a) (ic- 
nlacnifi proposed .section 00.38) has been 
mnclit^d to make it clear that an educa- 
tional at'-ncy or institution need not 
maintain v . record of a.disclosure"bf in- 
forinat' 
an oh 
the ed 
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""Comment. Several commcntcrs asked 
for clarification as to whether an edu- 
cational agency or institution was rc- 
qmied to disclose information from the 
education records of a student in those 
cases where the information could be 
disclosed without the written consent of 
a parent of a student or an eligible stu- 
dent. 

Response. New section 99.3Kb) states 
that "This section shall not be construed^ 
to require* or"preclude chsclosuro'of any* 
personally identifiable information from 
the"education records of a student by an 
educational acency or Institution to thc^ maintained. 
parties sctjort hjn p arnru'a ph^. u of this^ \\\ Section 09.33 
sect Ion, "J* disclosure. 
'"Other Chances. Section 99.31 When 
prior co»i?*7tf for disclosure 7int required 
incorporates material which appeared In 
Section 99.30 Consent of the proposed 
rules. 

17. Section 09 32 Record of disclosures 
required to be maintained. 

Continent. Several commcntcrs ob- 
jected to the requirement that an educa- 
tional agency or institution maintain a 
record of parties who had requested, as 



to a parent, of a student or 
■» student of information from 
tion records of the student, 
nk— Spveral commentcrs ve- 
ifi pa tion as to whether or not 
kial agency or institution is 
^ MUt.nn a record of thedis- 
>f ,:ctorv informal "on. 
Response. Section !) ( V:;'J»a > makes it 
clear that an education*.. 1 tu:cpcy or insti- 
tution is ucit required mair.tair. a rec- 
ord of Ch'iJ""fIi:,cio.aires 'of directory in-, 
formal Wm w Section 09.37 sctu forth the 
rcQUirements to be adhered to in the dis- 
closure of directory information. 

Comment, Two commcntcrs asked lor 
clarification rcftardinrc now lonr: the rec- 
ord oi disclosures of information con- 
tained in the education records of a stu- 
dent must be retained by an educational 
agency or institution. 

Response. The record of disclosures of 
information contained 'in^thc^cdiicutlon 
records of a student is considered to be a 
part of the education records of a stu- 
dent; therefore, the record of disclosures 
must be retained as long as the education 
records of i\ student to which 'they relate 
arc maintained by an educational agency 
or institution. 

Of/icr Chances. Section 00.38 Record 
of access of the proposed rules has been 
renumbered and rctitlcd section 09.- 
32 Record of disclosures required to be 



Limitations on re 



Comment. A common ter asked for clar- 
ification as to whether information con- 
tained in the education records of a stu- 
dent which Is disclosed to a centralized 
personnel bureau could be referred to 
various ollices which miRht wish to con- 
sider a student for employment. 

Response, Section 99.33(a) (proposed 
99.39) makes it clear that when informa- 
tion contained in the education records 
of a student is disclosed to an institution. 



a'^'iiev, or ouianiiatlun 1 1 1 * - infmiunthm 
uiav !»•• u-.i»d l»v H'; olticriw, employer,';, 
and imeiii's but nniv for tlu* purpo.e tor 
which the Ui chiMiru wua made, 

C'owmi'Nf, A eoiiuueiitera*' l;ed forelar- 
illealiuu re^ardiuit whether tufmniai ion 
dir.rio- i'i| l nun the edunuum rrenrOfi of 
u snuPMit tu a third party beioro tin* rl- 
fiTtivi! ilatu of firction IIIH of the Act 
could he rodt'fluM'd without tin; wriMrn 
coir.euti^f a parent of iii^udcnt v»r an cli* 
n;l)le fitudmit. 

Kesmmsvt The .statutory reriulrcmcnt 
that an educational uiiency or institu- 
tion not release information to a third 
parly except on the condition that the 
Information not be rodlscluxvd without 
the written consent of the parent or ell- 
Itiblo student was not operative until tho 
eiTeclive date of tho AcU The condition 
cannot, therefore, be imposed with re- 
spect to information released prior to the 
clfeetivc date of the Act, 

Comment, A common tcr sup, nested 
that an educational agency or ins^itu- | 
tion be required to obtain a written us- | 
surancc from a third party that the party j 
will not disclose any Information from I 
the education records of a student with- j 
out the written consent of a parent of a 
student or an eligible student. 
• Response. Section 99.33ib) which pro- > 
vides a .procedure to meet the require- j 
nicnt of section *13ft(u) (4) (13) requires ; 
t.hnt ':ach educational agency or instl- ' 
tutlon inform a third party to whom 
information from the education records 
of a student Is disclosed that the tlilrd 
party may not disclose any Information 
without the written consent of a parent 
of a student or an eligible student. How- 
ever, nothing in section 438 of the Act 
or this part would preclude an educa- 
tional agency or Institution from adopt- 
inn a policy of requiring a written assur- 
ance from a third party before 
disclosing Information from the educa- 
tion records of a student. ' 

Other Changes. Section 99.39 Trans- 
fer of information by third parties in 
the proposed rules has been renumbered 
and rctitlcd section 99.33 Limitations on 
redisclosurc. 

10. Section 99.34 Condi/ions for dis- 
closure to officials of other schools and 
school systems. 

Comment. Several commcntcrs indi- 
cated that it would be extremely diffi- 
cult for an educational asency or insti- 
tution to notify a parent of a student or 
an clmible student of the transfer of 
the education records of a student to 
another agency or institution, because 
usually the educational agency or insti- 
tution did not have a new address for 
the parent or eligible student. 

Response* New Section 09.3-t'a) re- 
quires that each educational Agency or 
institution transferring the education 
records of a student make ajeasonablc 
effort to notify a juavent'of'a^student or* 
an "eligible .student L of' theV trans for of 
the ^records. Under the revised regula- 
tion ."this requirement is met if the 
agency or institution includes a notice 
in its policies and procedures developed 
under Section 00.5 that it forwards edu- 
cation records to a school, on request, 
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in which the .student J,cel;u or Intends to 
enroll. Tlu! rcuuuvinent would nl.su be 
met if a letter is rent-to last known 
address or the~p:ue'ut or eligible .student? 
An~cducatiounl agency or institution 
may transfer the records without wait- 
ing to receive an acknowledgement from 
the parent or eligible student that he or 
she has received the notification. .The 
send in t; .school is not required to further 
notify a parent or eligible student in 
those cases in which the transfer of the 
records is initiated by the parent or eli- 
gible student at the sending school. 

20. Section 99.35 Disclosure to cer- 
tain Federal and State officials for Fed- 
eral program purposes. 

Comment. A commenter asked for 
clarification regarding whether Federal 
officials, other than those Federal otu- 
cials listed in Section 438(b)(3), could 
obtain information from the education 
records of a student without the writ- 
ten consent of a parent of a student or 
an eligible student. 

Response. Section 438(b)(3) enumer- 
ates the. purposes for which certain Fed- 
eral and State officials who may obtain 
Information from the education records 
of a student without the written consent 
of the parent of a student or an eligible 
student under Section 438 of the Act and 
this part.-It does not "represent an at- 
tempt at an exhaustive listing of all the 
specific authorized representatives of 
those officials who might have responsi- 
bility for performing the functions de- 
scribed in 438(b) (3). 

Other changes. Section 99.37 Release 
to Federal and State oi/lcials of the pro- 
posed rules has been renumbered and re- 
titled Section 99.35 Disclosure to cer- 
tain Federal and State officials for Fed- 
eral program purposes. 

21. Section 99.36 Conditions for dis- 
closure in health and safety emergen- 
cies. 

Comment. Two commcntcrs recom- 
mended that tho regulations specify that 
the written consent of a parent of a stu- 
dent or an eligible student is not re- 
quired for the disclosure of information 
from the education records of a student 
In a health or safety emergency. 

Respo7isc. Section 99.31(a) (10) states 
that an educational agency or institu- 
tion may jilsclc^cjn formation from the 
education records of a student without 
the written consent of a parent of a stu- 
dent or an eligible student. h\_a health 
or safctycmcrscncy^ subject t'6~the~ebn*- 
"ditlon's set' forth in section 99. 3G. 

Comment. A comment cr stated that 
the decision as to what constitutes a 
health or safety emergency should be 
left to the discretion of an official of an 
educational agency or institution. 

Response. Section 99.30(a) states that 
an educational agency or institution may 
disclose information from the educa- 
tion records of a student in a health or 
safety emergency, but does not specify 
what constitutes a health or safety emer- 
gency. Each educational agency or In- 
stitution must decide if there is a health 
or safety emergency which requires the 
disclosure of information (com the edu- 
cation records of a student without the 
written consent of a parent of a student 
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or an eligible student. Section 90.36(1)) 
enumerates the criteria to be used by an 
educational agency or institution in mak- 
inn a decision as to whether or not to dis- 
close the information without written 
consent. 

Other Changes. Section 99.35 Release 
of information for health or safety emer- 
gencies of the proposed rules Iuls been 
renumbered and rctitlcd section 99.30 
Conditions for disclosure in health and 
safety emerge tides. 

22. Section 99.37 Conditions for dis- 
closure of directory information. 

Comment. Three commenters re- 
quested clarification regarding what 
would satisfy the requirement that an 
educational agency or institution give 
public notice of the categories of infor- 
mation that it has designated, as direc- 
tory information. The coinmchtcr sug- 
gested that the regulations specify that 
in the case of an institution of postsec-. 
ondary education a notice in the school 
catalog would satisfy the requirement. 

Respojise. New section 99.37(b) states 
that an educational agency or institu- 
tion shall "give public notice." The actual 
means to be used is to be determined 
by each educational agency or institu- 
tion. An institution of postsccondary 
education could, for instance, publish the 
required notice and/or an article ex- 
plaining it in the student newspaper, and 
make copies of the notice available at 
various department and school adminis- 
trative offices. 

Comment. A commenter suggested 
that each educational agency or institu- 
tion be required to provide notification 
on an annual basis to parents of students 
or eligible students sixty days before the 
beginning of the school year as to the 
categories of personally identifiable in- 
formation which the educational agency 
or institution has designated as direc- 
tory information. If a parent of a student 
cr an eligible student wanted to prohibit 
the disclosure of any category of infor- 
mation, he or she would be required to 
inform the educational agency or in- 
stitution before or by the start of the 
school year. 

Response. It was felt that it would be 
extremely difficult for an educational 
agency or institution to provide notifi- 
cation to parents of students or eligible 
students 60 days before the start of the 
school year. Many educational agencies 
and institutions, particularly institutions 
of elementary and secondary education, 
employ a limited number of Individuals 
durhu; the school vacation months. In 
addition, many educational agencies and 
institutions cio not have an accurate list 
of students who will he in attendance at 
tho agency or institution until the open- 
ing day of school or classes. 

Comment. Several commcntcrs indi- 
cated they felt that there should be re- 
strictions on the disclosure of directory 
information by an educational agency or 
institution. 

Response. An educational agency or 
institution which has followed tho pro- 
cedures set forth under section 1)0.37 may 
disclose directory Information to any 
mcmh- r of the public. Nothing In sec- 
tion 438 of the Act or this part would 
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preclude an educational agency or in- 
stitution adopting a more restrictive 
policy regarding the disclosure of direc- 
tory information. 

SunrART E — Enforcement 

23. Assurances required — general. 
Comment. Two commenters suggested 

that each educational agency or institu- 
tion be required to submit copies of the 
policies and procedures it has adopted in 
order to comply with section 438 of the 
Act and this part cither in place of or in 
addition to the required assurance. 

Response. Submission of copies of " 
policies and procedures adopted by edu- 
cational agencies or institutions is not 
considered to be an effective means of 
monitoring compliance with section 438 
of the Act and this part, since it is an in- 
stitution's practice which is of primary 
importance. However, the policies and 
proce d ures_ f o rm u I a ted _a n d aHopt e3 " by 
arT cducatioual^agency or institution will, 
be" sub j ec t „t o'/re y i c \\\ b y th c~ o ffic e_es t a b - 
lishcdjandcr section *j)9U60 as a" part of 
1 tiHri v est i g a tXv e~ f u n c C i onV 

Comment. A commenter recommended 
that the requirement that each educa- 
tional agency or institution submit an 
assurance that it is in compliance and 
will continue to comply with, section 438 
of the Act and thb part be deleted be- 
cause it has no statutory basis. 

.Response. The requirement that each 
educational agency or Institution submit 
an assurance that it is in compliance has 
been deleted, primarily, to avoid addi- 
tional paperwork burdens on the educa- 
tional community. The assurance re- 
quirement for subgrants and subcon- 
tracts has, likewise, been deleted. 

24. Assurances — conflict with State or 
local law. 

Comment. Several commenters Indi- 
cated they felt that the procedures for a 
waiver of the requirements of section 433 
of the Act and this part sec forth in sec- 
tions 99.03(b) and (c) of the proposed 
rules were either unnecessary or inap- 
propriate. 

Response. Sections 99.03(b) and (c) of 
the proposed rules have been deleted. 
The section has been modified to provide- 
that each Educational agency or institu- 
tion shall inform the office designated to 
administer the Act if a State or local 
law exists whi^h conflicts with the re- 
quirements of section 438 of the Act and 
this part, 

25. Section 99.G2 Reports and records. 
Comment. A commenter recommended 

that section 99.04 be revised to specify 
the types of. records and reports which 
arc to be maintained by each educational 
agency or institution. 

Response. The intent of section 99.02 
(proposed section 99. CA) is to ensure that 
each educational agency or institution 
will provide records or rei>orts which 
may be required by the office or review 
board to carry out their assigned func- 
tions. The nature of such reports and 
records must be determined on a case- 
by-eabe basis. No change has been made 
in the regulations. 

26. Section 99.03 Complaint proce- 
dures. 
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Comment. Several cnrmnrnliTs rrnmi- 
mended that Motion 0i>.R5ibi of tin* pro- 
posed rules which rstiibhshed a IKO-day 
limitation for the filmr: of complaints be 
deleted Urc.iiisc n was inappropriate. 

Kcsp,;?:se. Section UO.Gjib) has been 
delated. 

Co//: m r?:;. A com :u enter surlier ted that 
the complaint procedures specify the in- 
formation which is to be contained in a 
complaint. 

Response. It was felt that most com- 
plaints will contain the minimal infor- 
mation which is necessary to begin an 
investigation of a complaint of an alleged 
Violation of section 43U of the Act or this 
part. It is the responsibility of the office, 
as a part of its investigative function, to 
obtain additional information from the 
concerned complainant and educational 
agency or institution, No change has been 
made in the regulations. 
K <»B{fKCtivc date. These regulations shall 
be etTective on June 17. 1076. 

Dated; June 8, 1976. 

David Mathews. 
Secretary of Health. 
Education, arid Welfare. 

Subpart A — General 

Sec. • • - ' " * * . . 
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posts ccondary level. 

99.13 Limitation. on destruction of educa- 
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Subpart O— Disclosure of Personally Identifiable 
Information From Education Records 
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09.34 Conditions for disclosure to officials 

of other schools or school systems. 

99.35 Disclosure to certain Federal and 

State olticials. 

99.36 Conditions for disclosure in health or 

safety enicrftciiclcfl. 

99.37 Conditions for disclosure of directory 

information. 

Subpart E — Enforcement 

99,60 Office and review board. 

09. Gl Cotillict with Slate or local law. 

99 f»2 Reports and rerords. 

99.G3 Complaint procedure. 

93.G4 Termination of funding. 

99.65 IIcnrlnR procedures. 

99.66 Hearing before Panel or a Hearing 

Officer. 

09.G7 Initial decision: final decision. 



AtmioiiTTV: Sec. 1,1(1. Pub. L. 90-217, Title 
IV. tvi amended, ill) fUnl. f>7l-r*'?l (20 U.^.C. 
l-J-Jtj) uulu'.i; nilu'rwive noted. 

Subpart A — General 

§ 09.1 Applicability of part. 

ua) Tb's part applies to ttkicationnl 
a f : e i i c i c s or i 1 1 ; ; t i 1 1 1 1 \ on j^Cojvv] iicl l "f ti h d s* 
a r l : ,k i 1 1 a tit:.' Tt v ;i \ I ab 1 c*_u n d e r_a ny * Fe d c ra 1_ 
Tpro^jriunJ[foi* which the U.S. Commta-" 
sioner"t)T Education has admini.stralive 
responsibility, as r.|:cciflcd by law or by 
delegation of aut hority pursuant to law. J 

(20 U.S.C. 1230. 1232b) 

(b) This part does not apply to an 
educational agency or institution solely 
because stutl:nts attending that non- 
monetary agency or instil; <\oi\ receive 
benefits under one or iiiom? of the Fed- 
eral programs referenced in paragraph 
(a) of this section, if no funds under 
those programs are made available to the 
UGency or institution itself. 

(c) For the purposes of this part, funds 
will be considered to have been made 
available to an afjency or institution 
when funds under one or more of the 
programs referenced in paragraph (a) 
of this section: (1) Are provided to the 
agency or institution by grant, contract, 
subcrant, or subcontract, or (2) are pro- 
vided to students attending the agency 
or institution and the funds may be paid' 
to the arreney or institution by those 
students for educational purposes, such 
as under the nasic Educational Oppor- 
tunity Grants Program and the Guar- 
anteed Student iKxin Program (Titles 
IV-A-1 and IV-B, respectively, of the 
Higher Kducation Act of 1065, as 
amended) . 

(20 U.S.C. 1232g) 

(d) Except as otherwise specifically 
provided, this part applies to education 
records of students who are or have been 
in attendance at the educational agency 
or institution which maintains the rec-j 
ords. 

(20 U.S.C. 1232c) 
§ 99.2 Purpose. 

The purpose of this part is to set forth 
requirements Governing the nroioctlon of 
privacy of parcn ts_ariri_^rrR:nLs inicior 
section 4'Jlf 41 the cleneral Eaueauon 
Provisions Act, as amend ed. 

(20 U.S.C. 1232g) 
§ 99.3 Definitions. 

As used in this Part: 
"Act" means' the General Education 
Provisions Art , Title IV of Pub, h. 90-247, 
as amendeoT 

"Attendance' 1 at an agency or institu- 
tion includes"; but is not limited to: <a) 
attendance in person and by correspond- 
ence, and <b) the period during which 
a person is working under a work-study 
program. 

"Commissioner" means the U.S. Com- 
missioner of Education. 

(20 U.S.C. 1232B) 



"Directory Information" includes the 
following information relating to a stu- 



dent: the s uidcut'r. name. addr«v-a.. M - 
ephonc number, date and place ul oirih.l 
major field of study, participation in of-] 
ficially recognized activities and sports, 
weight and height of members of athletic 
teams, dates of attendance, degrees and 
awards received, the most recent previous , 
educational agency or institution at- 
tended by the student, r»nd other similar 
information. 

(20 U.S.C. l232g(a)(5)(A)) 

"Disclosure" means permitting access 
or the release, transfer, or other com- 
munication of education records of the 
student or the personally identifiable in- 
formation contained therein, orally or in 
writing, or by electronic means, or by 
any other means to any party. \ 
120 U.S.C. 1232g(b) (l) 1 

"Educational institution" or "educa- 
tional agency or institution" means any 
public or private agency or institution 
which is the recipient of funds under 
any Federal program referenced in 
§ 99.1(a), The term refers to the agency 
or institution recipient as a whole, in- 
cluding all of its components (such as 
schools or departments in a university) 
and shall not be read to refer to one or 
more of these components separate from 
that agency or institution. 

(20 U.S.C. 1232g(a)<3)) ^ 

"Education records' 1 (a) means those I 
records which: (1) Are directly related I 
to a student, and (2) are maintained by 1 
an educational agency or institution or J 
by a party acting for the agency or in-/ 
stitution. 

(b) The term does not include: 
(1) Records of instructional, super- 
visory, and administrative personnel and 
educational personnel ancillary thereto 
which: 

(1) Are in the sole possession of the 
maker thereof, and 

(ii) Are not accessible or revealed to 
any other individual except a substi- 
tute. For the purpose of this definition, 
a "substitute" means an individual who 
performs on a temporary basis the duties 
of the individual who made the record, 
and does not refer to an individual who 
permanently succeeds the maker of the 
record in his orher position. 

(2) Records of a law enforcement unit 
of an educational agency or institution 
which are: 

(i) Maintained apart from the records 
described in ParaGraph (a) of this defini- 
tion ; 

(ii) Maintained solely for law enforce- 
ment purposes, and 

(hi) Not'disclosed to individuals other 
than law enforcement officials of the 
same jurisdiction; Provided. That educa- 
tion records maintained by the educa- 
tional asency or Institution are not dis- 
closed to the personnel of the law en- 
forcement unit. 

(3) (i) Records relating to an individ- 
ual who is employed by an educational 
agency or inslitutlon which: 

(A) Are made and maintained in the 
normal course of business; 
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ID) Relate illusively to the individ- 
ual in that individual's rapacity as an 
employee, and 

(C) Arc not available for use for any 
other purpose. 

(ii) This paragraph docs not apply 
to records relating to an individual in 
attendance at the agency or institution 
who is employed as a result of his or her 
status as a student. 

(4) Records relating to an eligible 
student which arc: 

(i) Created or maintained by a physi- 
cian, psychiatrist, psychologist, or other 
recognized professional or paraprofes- 
sional acting in his or her professional or 
para professional capacity, or assisting in 
that capacity ; 

(ii) Created, maintained, or used only 
in connection with the provision of treat- 
ment to the student, and 

(iii) Not disclosed to anyone other 
than individuals providing the treat- 
ment: Provided, That the records can be 
personally reviewed by a physician or 
other appropriate professional of the 
student's choice. For the purpose of this 
definition, ••treatment" does not include 
remedial educational activities or activi- 
ties which arc part of the program of 
instruction at the educational agency or 

-institution.-*--.-. *. .'_L ' 

(5) Records of an educational agency 
or institution which contain only infor- 
mation relating to a poison after that 
person was no longer a student at the 
educational agency or institution. An 
example would be information collected 
by an educational agency or institution 
pertaining to the accomplishments of its 
alumni. 

(20 U.S.C. 1232u<ti) H)) 

"Eligible student'* means a student 
who has attained eighteen years of age, 
or is attending an Institution of post- 
secondary education. 

(20 U.S.C. 1232g(d) ) 

"Financial Aid", as used in 5 99.31(a) 
<4). means a payment of funds provided 
to an individual (or a payment in kind 
of tangible or intangible property to the 
■individual) which is conditioned on the 
individual's attendance at an educational 
agency or institution. 

(20 U.S.C. l232g(b)(l)(D)) 

"Institution of postsccondary educa- 
tion*' means' an institution which pro- 
vides education to students beyond the 
secondary school level; "secondary 
school level*' means the educational level 
(not beyond grade 12) at which second- 
ary education is provided, as deter- 
mined under State law. 

(20 U.S.C. 1232^(d) ) 

"Panel*' means the body wluch will 
adjudicate cases under procedures set 
forth in §$ 99.G5-99.G7. 

"Parent" includes a parent, a guardian, 
or an individual acting as a parent of a 
student in the absence of a parent or 
guardian. An educational agency or in- 
stitution may presume the parent has 
the authority to exercise the rights in- 
herent in the Act unless the agency or 



institution has been provided with evi- 
dence that there is a State law or court 
order governing such matters as divorce, 
separation or custody, or a legally 
binding instrument which provides to 
the contrary. 

"Party" means an individual, agency, 
institution or organization. 

(20U.S.C. l232g(b)(4)(A)) *• ! 

"Personally identifiable" means that 
the data or information includes la) the 
name of a student, the student's parent, 
or other family member, (b) the address 
of the student, (c) a personal identifier, 
such as the student's social security 
number or student number, (d) a list 
of personal characteristics which would 
make the student's identity easily trace- 
able, or (c) other information which 
would make the student's identity easily 
traceable. 

(^W^S.C. 1232g) 

f SiEPJii","}.^* 1 ]}^ * n Y information jor 
^clata recorded' 'inlinyTnc^ium^ 
imr'no^lunitcd'^ 

(2^ U.S.C. 1232g) ~~ 

K """' n 5e"cTctary ,r means the Secretary of 
the U.S. Department of Health, Educa- 
tion, and Welfare. 

(20 U.S.C. 1232^) 4 

"Student** (a) includes any individual 
with respect to whom an educational 
agency or institution maintains educa- 
tion records. 

(b) The term does not include an in- 
dividual who has not been in attendance 
at an educational agency or institution. 
A person who has applied for admission 
to. but has never been in attendance at 
a component unit of an institution of 
postsccondary education (such as the 
various colleges or schools which coin- 
prise a university), even if that indi- 
vidual is or has been in attendance at 
another component unit of that institu- 
tion of postsccondary education,- is not 
considered to be a student with respect 
to the component to which an applica- 
tion for admission has been made. 

(20 U.S.C. I232g(a) (5) ) 
§ 99..1 Sltideiil rigliLs. 

(a) For the purposes of this part, 
whenever a student has attained eight- 
een years of age, or is attending an in- 
stitution of postsccondary education, the 
rights accorded to and the consent re- 
quired of the parent of the student shall 
thereafter only be accorded to and re- 
quired of the eligible student. 

(b) The status of an eligible student as 
a dependent of his or her parents for the 
purposes of 8 99.31(a) (8) docs not other- 
wise affect the rights accorded to and 
the consent required of the eligible stu- 
dent by paragraph (a) of this section. 
(20 U.S.C. I232g(d)) 

(c) Section 438 of the Act and the 
regulations in this part shall not be con- 
strued to preclude educational agencies 
or institutions from according to stu- 
dents rights in addition to those ac- 
corded to parents of students. 



§ «)*). 5 Formulation c f iii*iiiutiuii;i] pol- 
irv and procctliirr*. 

(a) Each educational agency or insti- 
tution^alJTWiTsUtcnl^itirflic mini- 
mum requirements of section 438 of the 
Act and this part, formulate and adopt 
aj)plicy.,of— » • u — . 

(V) Informing parents of students or 
eligiblc^iiciyntij)flurcir3ghts'' uiidcr* 
$99.(3; v 

(2) Permitting pa....ts of students or 
eligible studeiUsJLojnspec\and review thc_ 
education^ .record s'fof ■ the' "stud en t*i lTac - 
cordance with § 99.11, including at least: 

(i) A statcmcnt^pf the procedure to be 
followed "by" a parciit^or w a'n*eli*BibIc stu- 
dent who requests to inspect and review, 
the education record.f'drflic'studeritr^* 

(ii) With an understanding that it may, 
J 1 ?^?- 11 ^^^ 5 .. 10 .. 11 " education record, a 
description of "The ^'circumstances"'" in 
which the agency or institution feels it 
has a legitimate cause to deny a request 
for a copy of such records; 

(iii) A schedule of fees for copies, and 

(iv) AJjsUng ..o0 , nc"t^)e~ancl , loca- 
tions of education records maintained by" 
JLhe^Vdu^ationJd 

and the titles and addresses of the offi- 
cials responsible for those records: 

.(3) Not disclosing personally identifi- 
able information, from the education rec- 
ords of 'a student without the prior writ- 
ten consent of Jh^ parent of .the. student., 
biHHe eligible student, exenpt as other- 
wise permitted by $5 09.31 and 99.37; the 
policy shall include, at least: (i) A state- 
ment of whether the educational agency 
or institution will disclose personally 
identifiable information from the educa- 
tion records of a student under §99.31 
(a)(1) and, if so. a specification of the 
criteria for determining which parties 
arc ''school officials*' -and what the edu- 
cational agency or institution considers 
to be a "legitimate «»d ucatio'^a' in '"''•rest** 
and (ii) a specification of the personally 
idtmtifiable information to be designated 
as directory information under $ 99.37; 

(4) Maintaining the record of disclo- 
sures o/jicrsqnally .."identifiable infoi ma,- 
"tio'n from the education records of a stu- 
dent required to be maintained by § 99.32. 
and permitting:. apparent or an eligible 
studcnt.J,ojnspcct.J,hat record; " 

(5) Providing ^ parent of the student 
or an eligible student with an opportu- 
nity.to^scck the correction of education 
records of the student through a request* 
to amend the records or a hearing under 
Subpart C, and permitting the parent 
of a student or an eligible student to 
place a statement jn the education rec- 
ords of the student as provided in 
§ 99.2i(c> ; 

(b) The policy required to be adopted 
by paragraph (a) of this section shall 
be injyn ting* and copies shall be made 
available upon request to parents of stu- 
dents and to eligible students. 

1 20 U.S.C. 1232g (c) and (01 

§ T'fi n 11 " L l>0 1 j/i cation of rights. \ 

(a) Each, c d ti c a tionaT "a gene y ~oF*in- 
stitution shall give parents of student.; 
in attendance or eligible students in at- 
tendance at the agency or institution 
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annual notice by such means ie, arc rea- 
sonably likely to hitorm them of the 
jtol'.ovuni:: 

1 1) Their ri.;uts under section '133 of 
the Art the regulations m this part, and 
the pohrv ad.'tnetl under * 0D.f»; the no- 
tice shall al u n.io;;n p;uent.; of students 
or eligible stmler.i:, u( the location* 
where cop uf the policy may be ob- 
tained; and 

(21 The n»:ht to nie.eoinplaiiU.^ under 
5 90.G3 conceiinnir'alicneii- i'ailarcs »>' 
the educational agency or institution to 
comply with the requirements of section 
438 oi : the Act and this part. 

(b) Agencies and institutions of ele- 
mentary and secondary education shall 
provide for the need to ciTcctlvely notify 
parents of students identified as having 
u primary or home lang ua scojtj IPXJJ)?. 11 ** 
English. " 
"\2Q U.S.C. 1232g(e) ] 
§09.7 Limitations on umvers. 

(a^ Subject to the limitations in tills 
section and § 00.12. a parent of a student 
or a student may waive any of his or her 
rishts under section 438 of the Act or 
„this part. A_vvaivcr r.hall notJ)c, valid,, 
unless mj.vriUnViind signed by. tbejw&" 
en for student as appropriate. 
•~Hb>""An- educational agency or institu- 
tion may not require .that a parent of a 
student or" student waive his or her rights, 
under section "433 of the Actor this part. 
Thus paragraph docs not preclude an 
educational agency or institution from 
requesting sucn a waiver. 

<c> An individual who is an applicant 
for jidmissien to an institution of post- 
secondary education or is a student in 
attendance at an institution of postsec- 
onriary education may waive his or her 



un An educational agency or Institu- 
tion may charge a fee lor. copier, of educa- 
tion record:-, which urn made for the par- 
ents of .student:;, student*, arid elidible 
Mudeiit:*. under section 'I3rt of the Act 
and tin:; part; Provided, TluU the lee 
cloi % ii not ellciUivelv prevent the parents 
ami i.tmh'nts from exercising their right 
to inspect and review those records. 

(b) An educational afieney or Institu- 
tion m a y J io t e ha r r; e a f ret o^ sea r ch X o r..o r „ 
to.rcLrieve^tli^educjUiolf of a 

student, * * 

(20 U.S.C. 1232tJ(a) (1)1 

Subpart B — Inspection and Review of 
Education Records ^ 

§ 99.1 1 Ili^hl to inspect und review* edu- 
cation records. 

(a) Each educational agency or in- 
stitution, except as may be provided by 
§ 99.12, shall permit the parent of a stu- 
dent or an eligible student who is or has 
been in attendance at the agency or in- 
stitution, to inspect and review thc.cdu^. student, 
cation records" of the stun*cnt' > Thc agency (20 u.s.c. 12325(a) (i) (a) ) 
or institution shall comply with a request 
within a reasonable period of time, but in 
no case more tli?n 45. days after the re- 
quest has been made. 

<b> The ri^ht to inspect and review- 
education records under paragraph (a) 
of this section includes: 

(1) The right to a response from the 
educational agency or institution to rea- 
sonable request's for explanations and 
interpretations of the records; and 

(2) The right to obtain copies of the 
records from the educational agency or 
institution where failure of the agency 
or institution to provide Uie copies would 



(ii) The letters and statement.-, arc 
used only for the purposes for which they 
were specifically in tended; 

Contidential letters of recommen- 
dation and confidential statements of 
recommendation which were placed m 
the education records of the student 
after January 1, 1075: 

(1) Respecting; admission to an educa- 
tional institution: 

(ii) Respecting an application for em- 
ployment, or 

(iiij Respecting the receipt of an honor 
or honorary recognition; Provided, That 
the student has waived his or her rivjht 
to iaspect and review those letters and 
statements of recommendation under 
§ 99.7(c). 

(20 U.S.C, 1232g(a) (1) (B)) 

(b) If the education records of a stu- 
dent contain information on more than 
one student, the parent of the student or 
the eligible student may inspect and re- 
view or be informed of only the specific 
information which pertains to that 



destruction 



of 



ripht to inspect and review confidential effectively prevent a parent or eligible 
loiters and confidential statements of student from exercising the right to m- 
recommendation described in § 99.12(a) 
(3) except that the waiver may apply to 
confidential letters and statements only 
if: (1) The applicant or student is. upon 
request, -notified of the names of all in- 
dividuals providing the letters or state- 
ments; (2) the letters or statements arc 
used only for the purpose for which they 
were originally Intended, and (3) such 
waiver is not required by the HKcncy or 
institution as a condition of admission to 
or receipt of any other service or benefit 
from the agency or institution. 

(d) All waivers under paragraph (c) 
of this section must be executed by the 
individual, regardless of age,' rather than 
by theparcntof the individual. 

(e) A waiver under this section may 



spect and review the education record s. 

(c) An educational agency or institu- 
tion mav presume that cither parent of 
the student has authority to inspect ond 
review the education records of the stu- 
dent unless the agency or institution has 
been provided with evidence that there 
is a legally binding instrument, or a State 
law or court order governing such mat- 
ters as divorce, separation or custody, 
which provides to the contrary. 
§ 99.12 Limitations 011 ri^lit to insprct 
and review education records ul Uie 
poslAfCumtary lt?vcl. 
(a) An institution of postsecondary 
education is not required by section 438 
of the Act or this part to permit a stu- 



§ 99.13 Limitation on 

education records. , 
An educational agency or institution 
is not precluded by section 438 of the Act 
or this part from destroying education 
records, subject to the following excep- 
tions: 

(a) The agency or institution may not 
destroy any education records tf there is 
an outstanding request to inspect and 
review them under § 99.11; 

(b) Explanations placed in the educa- 
tion record under § 99.21 shall be main- 
tained as provided in § 99.21(d). and 

(c) The record of access required under 
§ 00.3?. shall b'c maintained for as long 
as the education record to which it per- 
tains is maintained. 

(20 U.S.C. 12322(f) ) 

Subpart C — Amendment of Education 
—Records 

§ 99.20 Request to auicml education 
• records. 

(a) The parent of a student or an eligi- 
ble student who believes that information 
contained in the education records of the 
student is inaccurate or misleading or 
violates the privacy or other rights of the 
student may request that the educational 
afjency or institution which maintains 
the records amend them. 

(b) The educational agency or insti- 



be made ^lf^ti»W0^^«a dent to JnsP cct and review the following tulion sha „ accidc - to ^ the 



of: (1) Education records, and (2) per- 
sons or institutions. 

(f)(1) A waiver under this section 
may be revoked with respect to any ac- 
tions occurring after the revocation. 

(2) A revocation under this paragraph 
must be in writing. 

(3) If a parent of a student executes a 
waiver under this section, that watver 
may be revoked by Uie student at any 
tune after, he or she becomes an eligible 
student. 

(30 U-S.C 1232£(a)(l) (D) and (C) 1 



records: 

(1) Financial records and statements 
of their parents or any in f on nation con- 
tained therein: 

(2) Coniidcntial letters and confiden- 
tial statements of recommendation 
which were placet! in the education 
records of a student prior to January 1, 
1075: Provided, That: 

(i) The letters and statements were 
solicited wiUi a written assurance of con- 
fidentiality, or sent and retained wiUi a 
documented understanding of conlklcn- 
tiallty. and 



education records of the student in ac- 
cordance with the request within a rea- 
sonable period of time of receipt of the 
request. 

(c) If the educational agency or insti- 
tution decides to refuse to amend the 
education records of the student in ac- 
cordance wiUi the request it shall so in- 
form the parent of Uie student or U10 
eligible student of Uie refusal, and advlso 
the parent or the eligible student of Uie 
right to a hearing *mder § 99.21. 

120 U.S.C. 1232ff(a)(3)l 
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§ 99.21 llt^lil to ;i Waring 

(a) An ouucatioiv.il agency or institu- 
tion shall, on rniurst, provide an oppor- 
tunity lor a litMuiut in order to challenge 
the content of a student's education rec- 
ords to insure that information in the ed- 
ucation records of the student is not in- 
accurate, misleading or otherwise in vio- 
lation of the privacy or other rights of 
students. The hearing shall be conducted 
in accordance with § 99.22. 

(b) If. as a result of the hearing, the 
educational agency or institution decides 
that the information is inaccurate, mis- 
leading_„or otherwise in violation of the 
privacy or other rights of students, it 
shall amend the education records of the 
student accordingly and so inform the 
parent of the student or the eligible stu- 
dent in writing, 

(c) If, as a result of the hearing, the 
educational agency or institution decides 
that the information is not inaccurate, 
misleading or otherwise in violation of 
the privacy or other rights of students, 
it shall inform the parent or eligible stu- 
dent 'oflne right Jto place in the educa-^ 
tion records'^ Qffe" *s tuden t*a"'s tatemen t* 
"commenting upon the information in'the 
education records and/or setting forth 
any reasons for disagreeing with the de-i. 
cision of the agency or institution. 

(d) Any explanation placed in the ed- 
ucation records of the student under par- 
agraph (c) of this section shall: 

(1> Be maintained by the educational 
agency or institution as part of the edu- 
cation records of the student as long ns 
the record or contested portion thereof is 
maintained by the agency or institution, 
and 

(2) If the education records of the stu- 
dent or the contested portion thereof is 
disclosed by the educational agency or 
institution to any party, the explanation 
shall also be disclosed to that party. 
J20 U.S.C. I232g(.i) (2) J 
§ 99.22 Conduct of the lioorinp. 

The hearing required to be held by 
5 99.21(a) shall be conducted according 
to procedures which shall include at least 
the following elements: 

(a) The hearing shall be held within a 
reasonable period of time after 'the edu- 
cational agency or institution has re- 
ceived the request, and the parent of the 
student or thy eligible student shall be 
given notice of the date, place and time 
reasonably in advance of the hearing; 

(b) The hearing may be conducted by 
any party, Including an official of the 
educational asency or institution, who 
does not have a direct interest in the out- 
come of the hearing; 

(c) The parent of the student or the 
eliplble student shall be afforded a full 
and fair opportunity to present evidence 
relevant to the issues raised under § 99.- 
2i, and may be assisted or represented by 
individuals of his or her choice at his or 
her own expense, including an attorney; 

(d) The educational agency or institu- 
tion shall make its decision in writing 
within a reasonable period of time after 
the conclusion of the hearing; and 



<e> The decision of the agency or insti- 
tution shall bo based solely upon the 
evidence presented at the hearing and 
shall include a summary of the evidence 
and the reasons for the decision. 
[20 U.S.C. 123'2[;U)<2) 1 

Subpart D — Disclosure of Personally Iden- 
tifiable m Jnfp rni a t i o.nZLLEro OlL^Ed u c a t to n. 
Reco rds" 

§99.30 Prior cottsoul for 'tli irlostirc re- 
quired. 

(a) ( 1) An educational agency or insti- 
tution shall obtain the written consent of 
the parent of a student or the eligible 
student before disclosing personally 
identifiable information from the educa- 
tion records of a student, other than di- 
rectory information, except as provided 
in § 99.31. 

(2) Consent is not required under this 
section where the disclosure is to (P 
the parent of a student who is not an 
eligible student, or (ii) the student him- 
self or herself. 

(b) Whenever written consent is re- 
quired, an educational agency or institu- 
tion may presume that the parent of the 
student or the eligible student giving 
consent has the authority to do so unless 
-the agency or institution has been pro- 
vided with evidence that. there is a le- 
gally binding instrument, or a State law 
or court order governing such matters ds 
divorce, separation or custody, which 
provides to the contrary. 

(c) The written consent required by 
paragraph (a) of this section must be 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include: 

(1) A'specification of the records to be 
disclosed, 

(2) The purpose or purposes of the 
disclosure, and 

(3) The party or class of parties to 
whom the disclosure may be made. 

(d) When a disclosure is made pur- 
suant to paragraph (a) of this section, 
the educational agency or institution 
shall, upon' request, provide a copy of 
the record which is disclosed to the par- 
ent of the student or the eligible student, 
and to the student who is not an eligible 
student if so requested by the student's 
parents. 

[20 U.S.C. I232g(b)(l) and (b)(2)(A)! 

. ■ ■ ■ . ^ ■■ ■ *^ 
§ 99.31 Prior consent for disclosure nol 
required. * - " ~~ 

(a> An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student without the written consent 
of the parent of the'student br the eligi- 
ble student if the disclosure is — 

(1) To other school ^officials, includ- 
ing teachers, witnii'f'thc "educational" in- 
stitution or local educational agency 
who have been determined by the agency 
or institution to have legitimate educa- 
tion a l_i n teres ts ^ " ■ — — — 

f2r~To '"officials of another schooj or 
school systcrrTIn* which. the student seeks 
or intend s ^t o enroll^ subject to the re- 
quirements seFforth In 9 99.34; 
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<3> Subject to the conditions set forth 
in § 99.35, to authorized representatives 
of: 

(i) The Comptroller General of the 
United States, 

(ii) The Secretary. 

(iii) The Commissioner, the Director 
of the National. Institute of Education, 
or the Assistant Secretary for Education, 
or 

(iv) State educational authorities; 

(4) In connection "with financial aid 
for which a student has applied'or which** 
a student has received; Provided, That 
personally identifiable information from 
the education records of the student may 
be disclosed only as may be necessary 
for such purposes as: 

(i) To determine the eligibility of the 
student for financial aid, 

(ii) To determine the amount of the 
financial aid. 

(iii) To determine the conditions 
which will be imposed regarding the fi- 
nancial aid, or 

(iv) To enforce the terms or condi- 
tions of the financial aid; 

(5) To State and local officials or au- 
thorities to whom information is specifi- 
cally required to be reported or disclosed 
pursuant to State statute adopted prior 
to November 19, 1974. This subpara- 
graph applies only to statutes which re- 
quire that specific information be dis- 
closed to State or local officials and does 
not apply to statutes which permit but 
do not require disclosure. Nothing in 
this paragraph shall prevent a State 
from further limiting the number or type 
of State or local officials to whom dis- 
closures are made under this subpara- 
graph; 

(6) To organizations conducting 
studies for. or on behalf of, educational 
agencies or institutions for the purpose 
of developing, validating, or adminis- 
tering predictive tests, administering 
student aid programs, and improving 
instruction; Provided. That the studies 
are conducted in a m anner which will 
not permit the personaTideiUification""of' 
students' and [their* parents >y individuals* 
"other"*than representatives of the orga- 
nization and the information will be de- 
stroyed when no longer needed for the 
purposes for which the study was con- 
ducted; the term "organizations" in- 
cludes, but is not limited to. Federal. 
State arid local agencies, and independ- 
ent organizations; 

(7) To accrediting organizations In 
order to carry out their accrediting 
functions; 

(8) To parents of a dependent stu- 
dent, as defined in section 152 of the 
Internal Revenue Code of 1054; 

(9) To comply with a judicial order or 
lawfully issued subpoena; Provided, That 
the educational agency or institution 
makes a reasonable effort to notify the 
parent of the student or the eligible stu- 
dent of the order or subpoena in advance 
of compliance therewith: and 

CIO) To appropriate parties in a health, 
or safety emergency subject to the con- 
ditions set forth in § 99.36. 
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(b) This section shall not be con.strurd 
to require or preclude disclosure of ivnv 
personally identifiable information f rom 
the education records* of a student by an 
educational agency or institution to the 
parties set forth hi paragraph (a) of this 
section. 

120U.S C. I232ptb) lU I " ' 

§99.32 Ketwd nf ilUeloMirr* rr,|i, ; rri | 
to be maintained. 

fa) An educational agency or institu- 
tion shall for e:Kh. request for unci each 
disclosure of i)c1*soiiaJb; A i<ici}tin u i ) lc i n - 
formhtibi;froni'thc**cciucation records" of 
a"sfucicnt. maintain ;.\Jccord # kcpt with 
the cducatioirVccordn of the student 
which indicates: 

(1) The parties who have requested, 
or obtained person ally 'identifiable infor- 
mation from the education records or the 
student, and 

(2) The lcsitinir.tc ^rcsUJhcsc^par- 
ties^hati; i n requesting or obtaining the 
Information. 

(b) Paragraph (a) of this section does 
not apply to disclosures to a parent of a 
student or an eligible student, disclosures 
pursuant to the written consent of a 
parent of a student or an eligible student 
when the consent is specific with respect- 
to the party or parties to whom the dis- 
closure is to be made, disclosures to 
school officials under § 99.31(a) (l> t 0l - to 
disclosures of directory information 
under § 99.37. 

(c) The record of disclosures may be 
inscccted: ~' mimm ~~~ 

U> By the parent of the student or the 
eligible student,7 

<2) By the school official and his or her 
assistants \vho'"arc responsible for the 
custody of the records, and , 

(3) For the purpose of auditing the 
recordkeeping procedures of "the educa- 
tional agency or institution by the parties 
authorized in/and under the conditions 
set forth in § 99.31(a)(1) and (3). 

(20 U.S.C. 1232g(b) (4) (A) ) 

§ 99.33 Limitation on redisclosurc. 

(a) An educational agency or institu- 
- tlon may disclose personally identifiable 
■ information from the education records 
■• of a student only on the condition that 

the party to whom the information is 
disclosed will not disclose the informa- 
tion to any other party without the prior 
written consent of the parent of the stu- 
dent or the eligible student, except that 
the personally identifiable information 
which is disclosed to an institution, 
agencv or organization may be used by 
Its officers, employees and agents, but 
only for the purposes for which the dis- 
closure was made. 

(b) Paragraph <a> of this section does 
not preclude an agency or institution 
from disclosing personally identifiable 
information under §99.31 with the un- 
derstanding that the information win be 
rcdiscloscd to other parties under that 
section; Provided. That the recordkeep- 
ing requirements of 5 99.32 are met with 
respect to each of those parties. 



(c) An educational arrency or institu- 
tion .shall, except for the disclosure of 
directory information under $99,37, in- 
form the party to whom a disclosure is 
made of the requirement set forth in 
paragraph <a) of this section. 

|20 U.S.C. I232g(b)(4) (D) 1 

§ 09.31 Conditions for *lisH nsurr to of. 
[\v\:\U of ollu r schools school 
.systems. 

<a) An educational agency or institu- 
tion traur,fcrr.in^^thc..editeation .records, 
of aYtudcut pursuant to § 99.31(a) (2) 
shall: 

(1) Make a reasonable attempt to no- 
tify the parent of the student or the 
eligible student of the transfer of the 
records at the last known address of the 
parent or eligible student, except: 

(1) When the transfer of the records 
is initiated by the parent or eligible stu- 
dent at the sending agency or institution, 
or 

(ii) When the agency or institution 
includes a notice in its policies an«i r. - 
cedures formulated under § 99.5 tnat jt 
forwards education records on request 
to a school in which a student seeks or 
intends to enroll; the agency 0 r institu- 
tion docs not have to provide any fur- 
ther notice of the transfer; 

(2) Provide the parent^of ,thc student,, 
or the eligible student, upon request, with 
a~copy""bf ' the education ^records which 
have been transferred; and ~ 

—(3) 'Provide the parent of "the student 
or the eligible student, upon request, 
with an opportunity for a hearing under 
Subpart C of this part. 

(b) If a student is enrolled in more 
than one school, or receives services from 
more than one' school, the schools may 
disclose information from the education 
records of the student to each other 
without obtaining the written consent of 
the parent of the student or the eligible 
student; Provided, That the disclosure 
meets the requirements of paragraph (a) 
of this section. 
[20 U.S.C. 12325(b) (i)(D) 1 

§ 99.35 Disclosure lo certain Federal 
and State oHieiuls for Federal pro- 
gram purposes. 

(a) Nothing in section 438 of the Act 
or this part shall preclude authorized 
representatives of ofTicials listed in 
§99.31 <a> f3> from having access to 
student and other records which may be 
necessary in connection with the audit 
and evaluation of Fcdcrally_supp6rtcd 
cducation^programs, or in connection 
with the'enforcement of or compliance 
with the Federal legal requirements 
which relate to these programs. 

(b) Except when the consent of the 
parent of a student or an eligible student 
has been obtained under § 99.30, or 
when the collection of personally iden- 
tifiable information is specifically au- 
thorized by Federal law, any data col- 
lected by officials listed in § 99.31(a)(3) 
shall be protected in a manner which 
will not permit the personal identifica- 



tion of students and their parents by 
other than those officials, and personally 
identifiable data shall be destroyed when 
no louder needed for such audit, evalua- 
tion, or enforcement of or compliance 
with Federal legal requirements. 
|20 U.S.C. 1232g(b) (3)] 

§ 99.36 Conditions f Qr dixeltuurc in 
health and safety emergencies. 

(a) An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student to appropriate parties in 
connection with an emergency if knowl- 
edge of the information is necessary to 
protect the health or safety of the 
student or other individuals. 

(b) The factors to be taken into ac- 
count in determining whether personally 
identifiable information from the educa- 
tion records of a student may be. dis- 
closed under this section shall include the 
following: 

(1) The seriousness of the threat to 
the health or safety of the student or 
other individuals; 

(2) The need for the information to 
meet the emergency; 

(3) Whether the parties to whom the 
information is disclosed arc in a position 
to deal with the emergency; and 

(4) The extent to -which time is of the 
essence in dealing with the emergency. 

(c) Paragraph <a) of this section shall 
be strictly construed. 

[20 U.S.C I232g(b) (1) (1)1 ' 

§ 99.37 Conditions f or disclosure of di- 
rectory information. 

(a) An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student who is in attendance at the 
institution or agency <f that information 
has been designated as directory in- 
formation, (as defined in § 99.3) under 
paragraph (c) of this section. 

(b) An educational agency or institu- 
tion may disclose directory information 

from the education records of an indi- 
vidual who is no longer in attendance at 
the agency or institution without follow- 
ing the procedures under paragraph <c) 
of this section. 

(c) An educational agency or institu- 
tion which wishes to designate directory 
information shall give public notice of 
the following; 

(1) The categories of personally identi- 
fiable information which the institution 
has designated as directory information; 

(2) The right of the parent of the 
student or the eligible student to refuse 
to permit the designation of any or nil 
of the categories of personally identifi- 
able information with respect to that 
student as directory information; and 

(3) The period of time within which 
the parent of the student or the eligible 
student must inform the agency or insti- 
tution in writing that such personally 
identifiable information is not to be de« 
signatcd as directory information with 
respect to that student. 

(20 U.S.C. 1232 B (a) (5) (A) and (B) J 
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Subpart E— Enforcement 
§ 99.60 OlIU c mill ri» u»w i»««rd • 

<a> The Secretary is required to estab- 
lish or designate an office and a review 
board under section 438(g> of the Act. 
The ortlcc will investigate, process, and 
review violations, and complaints which 
may be filed concerning alleged viola- 
tions of the provisions of section '138 of 
the Act and the regulations in this part. 
The review board will adjudicate cases 
referred to It by the office under the 
procedures set forth In 00.65-99.G7. 

(b) The following is the addrcssjjfjhe^ 
omcc^hich'KarbcciC^ciiS^ted^u.ndcr. 
WragraplfJla) "Ht this section: The 
Taniily Educational Rights and. Privacy 
A'ct^Omcc^tFERPA) 7"Dcp:\rtinenf "of 
Hcaith7Educa tibiir'and^'Wel f are.330. Tn"^ 
dcpcndence~Vvr'SW.V2£^^ 
2020l/~~""~" "~ ' 

<20 u.S.C. 1232g(g) ) 

§ 99.61 Confliti Willi Siuic or locul law. 

An educational agency or institution 
which determines that it cannot comply 
with the requirements of section 438 of 
the Act or of this part because a State 
or local law conflicts with the Provisions 
of section 438 of the Act or the regula- 
tions :n this nart shall so advise the office 
designated under § 99.60(b) within 45 
days of any such determination, giving 
the text and legal citation of the con- 
flicting law. 
(20 U.S.C. 1232g(f) ) 
§ 99.62 Itcpoii? and records. 

Each educational agency or institution 
shall (a) submit reports in the form and 
containing such information as the Of- 
fice of the Review Board may require to 
carry out their functions under this part, 
and (b) keep the records and afford ac- 
cess thereto as the Oincc or the Review 
Board may find necessary to assure the 
correctness of those reports and compli- 
ance with the provisions of sections 438 
of the Act and this part. . 

(20 U.S.C. 1232g(f) nnd (g)) V 

§99.63 Complaint procedure. 

(a) Complaints regarding violations of 
rights accorded parents and eligible stu- 

■ dents by section 438 of the Act or the 
regulations in this part shall be submit- 
ted to the Office in writing. 

(b) (I) The Office will notify each com- 
plainant and the educational* agency or 
institution against which the violation 
has been alleged, in writing, that the 
complaint has been received. 

(2) The notification to the agency or 
institution under paragraph (b)(1) of 
this section shall include the substance 
of the alleged violation and the agency 
or institution shall he given an oppor- 
tunity to submit a written response. 

(c) (1) The Office will investigate all 
Mrnely complaints received to determine* 
whether there has been a failure to corn- 
Ply with the provisions of section 438 of 
the Act or the regulations in this part, 
a "d may permit further written or oral 
submissions by both parties. 



(2) Following its investigation the Of- 
fice will provide wfittcn notification of its 
findings and U\c basis for such findings, 
to the compUlu; nt and the agency or 
institution involved. 

(3) . If the Offlcc finds that there has 
been a failure to comply, it will include 
in its notification under paragraph (c) 
(2) of thU section, the specific steps 
which must be taken by the agency or 
educational institution to bring the 
agency or institution into compliance. 
The notification shall also set forth a 
reasonable period of time, given all of the 
circumstances of the case, for the agency 
or institution to voluntarily comply. 

(d) IX the educational agency or insti- 
tution docs not conic into compliance 
within the period of time set under para- 
graph (c)(3) of this section, the- -matter 
will be referred to the Review Board for 
a hearing under 55 99.64-99.67, inclusive. 
(2o u.S.C. i232g(D) 
§ 99.6-1 Termination of funding. 

If the Secretary, after reasonable no- 
tice and opportunity for a heaving by the 
Review Board, (1) finds that an educa- 
tional agency or institution has fa'iled 
to comply with the provisions of section 
438 of the Act, or the regulations in this 
-part, and (2) determines that compliance 
cannot be secured by voluntary means, 
he shall issue a decision, in writing, that* 
no funds under any of the ^Federal pro- 
grams relc7enccd^ifrT99^(a) shall *be 

made* available .to ^that educational 

*agcncy^61j^institution^(oi7^T"the Secre-"" 
taryV disllr'etioVf to' the unit of the edu- 
cational agency or institution affected 
by the failure to comply) until there is 
no longer any such failure to comply. 

(20 U.S.C. 1232g(0) 
§ 99,63 Hearing procedures. 

(a) Faucis. The Chairman of the Re- 
view Board shall designate Hearing 
Panels to conduct one or more hearings 

'under § 99.64. Each Panel shall consist 
of not less than three members of the 
Review. Board. The Review Board may, 
■ at its discretion, sit for any hearing or 
■■■ class of hearings. The Chairman 0 f the 
Review Board shall designate himself or 
any other member of a Panel to serve as 
Chairman, 

(b) Procedural rules. iV With respect 
to hearings involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which would be 
materially assisted by oral testimony, the 
Panel shall take appropriate steps to af- 
ford to each party to the proceeding an 
opportunity for presenting his case at 
the option of the Panel (i) in whole or in 
part in writing, or (ii) in an informal 
conference before the Panel which shall 
afford each party: (A) Sufficient notice 
of the issues to be considered (where 
such notice has not previously heen af- 
forded); and (B> an opportunity to be 
represented by counsel. 

(2) With respect to hearings involving 
a dispute as to a material fact the reso- 
lution of which would he materially 
assisted by oral testimony, the Panel shall 



afford each party an opportunity, which 
shall include, in addition to provisions 
required by subparagraph (I) (Hi of this 
paragraph, provisions designed to assure 
to cacli party the following: 

(i) An opportunity for a record of the 
proceedings; 

(il) An opportunity to Present wit- 
nesses on the party's behalf; and 

<iii) An opportunity to c ross-cxaminc 
other witnesses cither orally or through 
written interrogatories. 

(20 U.S.C. 1232y(g)) 

§ 99.fif> Hcnriuj; liefore Panel or a llvur- 
iti» Officer. 

A hearing pursuant to § 99.65(b) (2) 
shall be conducted, as determined by the 
Panel Chairman, either before the Panel 
• lr a hearing officer. The hearing officer 
may be (a) one of the members of the 
Panel or (b) a nonmember who is ap- 
pointed as a hearing examiner under 5 
U.S.C 3105. 
(20 U.S.C. 1232g(g)) 

§ 99.67 Initial decision; final decision. 

(a) The Panel shall prepare an Initial 
written decision, which shall include 
findings of fact and conclusions based 
thereon. When a hearing is conducted 
before a hearing officer alone, the hear- 
ing officer shall separately find and state 
the facts and conclusions which shall be 
incorporated in the initial decision pre- 
pared by the Panel. 

(b) Copies of the initia.1 decision shall 
be mailed promptly by the Panel to each 
party (or to the party's counsel), and to 
the Secretary with a notice affording 
the party an opportunity to submit 
written comments thereon to the Sec- 
retary within a specified reasonable 
time. 

(c) The initial decision of the Panel 
transmitted to the Secretary shall be- 
come the final decision of the Secretary, 
unless, within 25 days 'after the expira- 
tion of the time for receipt of written 
comments, the Secretary advises the 
Review Board in writing of his deter- 
mination to review the decision. 

(d) In any case in which the Secre- 
tary modifies or reverses the initial de- 
cision, of the Panel, he shall accompany 
that action with a written statement of 
the grounds for the modification or re- 
versal, which shall promptly be filed with 
the Review Board. 

(e> Review of any initial decision by 
the Secretary shall be based upon the 
decision, the written record, if any, of 
the Panel's proceedings, and written 
comments or oral arguments by the par- 
tics, or by their counsel, to the proceed* 
ings. 

(f) No decision under this section 
shall become final until it is served upon 
the educational agency or institution in- 
volved or its attorney, 
(20 U.S.C. 1232g(g) ) 

[PR Doc.76-17300 Hied 0-l6-76;8:45 ami 
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MISCELLANEOUS LAWS 
ILLINOIS SCHOOL STUDENT RECORDS ACT 



Par.' 
50-1. 
50-2. 
50-3. 
50-4. 
50-5. 
50-6. 

50-7. 
50-8. 

50-9. 
50-10. 



P.A. 79-1108, eff. March 2 4, 1976 

Short title. 
Definitions. 
Rules and regulations. 

Custodian — Permanent and temporary records. 
Inspection and access. 

Parties entitled to access — Notice to parents— 

Record of release — Consent. 
Challenges. 

Rights conditioned on securing information from 

temporary record. 
Actions — Violations. 
Severability. 



AN ACT relating to the school records of students. P.A. 
79-1108, approved Sept, 26. 1975. eff. March 24, 1976. 

50-1. Short title 

§ 1. This Act shall be known and may be cited as the 
Illinois School Student Records Act. 



50-2. Definitions 
§ 2. As used in this Act, 

(a) "Student" means any person enrolled or previously 
enrolled in a school. 

(b) "School" means any public preschool, day care center, 
kindergarten, nursery, elementary or secondary educational 
institution, vocational school, special educational facility or 
a.iy other elementary or secondary educational agency or 
institution and any person, agency or institution which 
maintains school student records from more than one 
school, but does not include a private or non-public school. 

(c) "State Board" means the State Board of Education. 

(d) "School Student Record" means any writing or other 
recorded information concerning a student and by which a 
student may be individually identified, maintained by a 
school or at its direction or by an employee of a school, 
regardless of how or where the information is stored. The 
following shall not be deemed school student records under 
this Act; writings or other recorded information main- 
tained by an employee of a school or other person at the 
direction of a school for his or her exclusive use; provided 
that all such writings and other recorded information are 
destroyed not later than the student's graduation or per- 
manent withdrawal from the school; and provided further 
that no such records or recorded information may be re- 
leased or disclosed to any person except a person designat- 
ed by the school as a substitute unless they are first 
incorporated in a school student record and made subject to 
all of the provisions of this Act. 

(e) "Student Permanent Record" means the minimum 
! personal information necessary to a school in the education 
,of the student and contained in a school student record. 
jSuch information may include the student's name, birth 

date, address, grades and grade level, parents' names and 
'addresses, attendance records, and such other entries as the 

State Board may require or authorize. 
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(f) "Student Temporary Record" means all information 
contained in a school student record but not contained in 
the student permanent record. Such information may in- 
clude family background information, intelligence test 
scores, aptitude test scores, psychological and personality 
test results, teacher evaluations, and other information of 
clear relevance to the education of the student, all subject 
to regulations of the State Board. 

(g) "Parent" means a person who is the natural parent 
of the student or other person who has the primary respon- 
sibility for the care and upbringing of the student. All 
rights and privileges accorded to a parent under this Act 
shall become exclusively those of the student upon his 18th 
birthday, graduation from secondary school, marriage or 
entry into military service, whichever occurs first. Such 
rights and privileges may also be exercised by the student 
at any time with respect to the student's permanent school 
record. 

50-3. Rule* and regulations 

§ 3. (a) The State Board shall issue regulations to gov- 
ern the contents cf school student records, to implement 
and assure compliance with the provisions of this Act and 
to prescribe appropriate procedures and forms for all ad- 
ministrative proceedings, notices and consents required or 
permitted under this Act. All such regulations and any 
rules and regulations adopted by any school relating to the 
maintenance of, access to, dissemination of or challenge to 
school student records shall be available to the general 
public. 

(b) The State Board, each local school board or other 
governing body and each school shall take reasonable meas- 
ures to assure that all persons accorded rights or obliga- 
tions under this Act are informed of such rights and 
obligations. 

(c) The principal of each school or the person with like 
responsibilities or his or her designate shall take all action 
necessary to assure that school personnel are informed of 
the provisions of this Act. 

5(W. Custodian — Permanent and temporary records 

§ 4. (a) Each school shall designate an official records 
custodian who is responsible for the maintenance, care and 
security of all school student records, whether or not such 
records are^in his personal custody or control. 

(b) The official records custodian shall take all reasona- 
ble measures to prevent unauthorized access to or dissemi- 
nation of school student records. 

(c) Information contained in or added to a school student 
record shall be limited to information which is of clear 
relevance to the education of the student. 

(d) Information added to a student temporary record 
after the effective date of this Act shall include the name, 
signature and position of the person who has added such 
information and the date of its entry into the record. 

(e) Each school shall maintain student permanent rec- 
ords and the information contained therein for not less 
than 60 years after the student has transferred, graduated 
or otherwise permanently withdrawn from the school. 

(f) No school shall maintain any student temporary rec- 
ord or the information contained therein beyond its period 
of usefulness to the student and the school, and in no ease 
longer than 5 years after the student has transferred, 
graduated or otherwise permanently withdrawn from the 
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school. Notwithstanding the foregoing, a school may 
maintain indefinitely anonymous information from student 
temporary records for authorized research, statistical re- 
porting or planning purposes, provided that no student or 
parent can be individually identified from the information 
maintained. 

(g) The principal of each school or the person with like 
responsibilities or his or her designate shall periodically 
review each student temporary record for verification of 
entries and elimination or correction of all inaccurate, 
misleading, unnecessary or irrelevant information. The 
State Board shall issue regulations to govern the periodic 
review of the student temporary records and length of time 
for maintenance of entries to such records. 

(h) Before any school student record is destroyed or 
information deleted therefrom, the parent shall be given 
reasonable prior notice in accordance with regulations 
adopted by the State Board and an opportunity to copy the 
record and information proposed to be destroyed or deleted. 

(i) No school shall be required to separate permanent 
and temporary school student records of a student not 
enrolled in such school on or after the effective date of this 
Act or to destroy any such records, or comply with the 
provisions of paragraph (g) of this Section with respect to 
such records, except (1) in accordance with the request of 
the parent that any or all of such actions be taken in 
compliance with the provisions of this Act or (2) in accord- 
ance with regulations adopted by the State Board. 

50-5. Inspection and access 

§ 5. (a) A parent or any person specifically designated 
as a representative by a- parent shall have the right to 
inspect and copy all school student permanent and tempo- 
rary records of that parent's child. A student shall have 
the right to inspect and copy his or her school student 
permanent record. 

(b) Whenever access to any person is granted pursuant 
to paragraph (a) of this Section, at the option of either the 
parent or the school a qualified professional, who may be a 
psychologist, counsellor or other advisor, and who may be 
an employee of the school or employed by the parent, may 
be present to. interpret the information contained in the 
student temporary record. If the school requires that a 
professional be present, the school shall secure and bear 
any" cost of the presence of the professional. If the parent 
so requests, the school shall secure and bear any cost of the 
presence of a professional employed by the school. 

(c) A parent's or student's request to inspect and copy 
records, or to allow a specifically designated representative 
to inspect and copy records, must be granted within a 
reasonable time, and in no case later than 15 school days 
after the date of receipt of such request by the official 
records custodian. 

(d) The school may charge its reasonable costs for the 
copying of school student records, not to exceed the 
amounts fixed in schedules adopted by the State Board, to 
any person permitted to copy such records, except that no 
parent or student shall be denied a copy of school student 
records as permitted under this Section 5 for inability to 
bear the cost of such copying. 

(e) Nothing contained in this Section 5 shall make avail- 
able to a parent or student confidential letters and state- 
ments of recommendation furnished in connection with 
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applications for employment to a post-secondary education- 
al institution or the receipt of an honor or honorary recog- 
nition, provided such letters anil statements are not used 
for purposes other than those for which they were specifi- 
cally intended, and 

(1) were placed in a school student record prior to Janu- 
ary 1, 1075; or 

(2) the student has waived access thereto after being 
advised of his right to obtain upon request the names of all 
such persons making such confidential recommendations. 

(f) Nothing contained in this Act shall be construed to 
impair or limit the confidentiality of: 

(1) Communications othersvise protected by law as privi- 
leged or confidential, including but not limited to, informa- 
tion communicated in confidence to a physician, psycholo- 
gist or other psychotherapist; or 

(2) Information which is communicated by a student or 
parent in confidence to school personnel. 

5(MJ. Parties entitled to access— Notice to parents— 
Record of releaoc — Consent 
§ 6. (a) No school student records or information con- 
tained therein may be released, transferred, disclosed or 
otherwise disseminated, except as follows: 

(1) To a parent or student or person specifically desig- 
nated as a representative by a parent, as provided in 
paragraph (a) of Section 5; 1 

(2) To an employee or official of the school or school 
district or State Board with current demonstrable educa- 
tional or administrative interest in the student, in further- 
ance of such interest; 

(3) To the official records custodian of another school 
within Illinois or an official with similar responsibilities of 
a school outside Illinois, in which the student has enrolled, 
or intends to enroll, upon the request of such official or 

l student; 

! (4) To any person for the purpose of research, statistical 
reporting or planning, with the permission of the State 
Board or an authorized official of such Board, provided 
that no student or parent can be identified from the 
information released; 

(5) Pursuant to a court order, provided that the parent 
shall be given prompt written notice upon receipt of such 
order of the terms of the order, the nature and substance 
of the information proposed 10 be releaae(i in compliance 
with such order and an opportunity to inspect and copy the 
school student records and to challenge their contents 
pursuant to Section 7; 2 

(6) To any person as specifically required by State or 
federal law; or 

(7) Subject to regulations of the State Board, in connec- 
tion with an emergency, to appropriate persons if the 
knowledge of such information is necessary to protect the 
health or safety of the student or other persons; 

(8) To any person, with the prior specific dated written 
consent of the parent designating the person to whom the 
records may he released, provided that at the time any such 
consent is requested or obtained, the parent shall be ad- 
vised in writing that he has the right to inspect and copy 
such records in accordance with Section 5, to challenge 
their contents in accordance with Section 7 and to limit any 
such consent to designated records or designated portions 
of the information.contained therein. 



(b) No information may be released pursuant to subpara- 
graphs (3) or (6) of paragraph (a) of this Section 6 unless 
the parent receives prior written notice of the nature and 
substance of the information proposed to be released, and 
an opportunity to inspect and copy such records in accord- 
ance with Section 5 and to challenge their contents in 
accordance with Section 7. Provided, however, that such 
notice shall be sufficient it ^ublifhed in a local newspaper 
'of general circulation or other publication directed general- 
ly to the parents involved where the proposed release of' 
information is pursuant to subparagraph 6 of paragraph (a) 
in this Section 6 and relates to more than 25 students. 

(c) A record of any release of information pursuant to 
this Section must be made and kept as a part of the school 
student record and subject to the access granted by Section 
5. Such record of release shall be maintained for the life 
of the school student records and shall be available only to 
the parent and the official records custodian. Each record 
of release shall also include: 

(1) The nature and substance of the information re- 
leased; 

(2) The name and signature of the official records custo- 
dian releasing such information; 

(3) The name of the person requesting such information, 
the capacity in which such a request has been made, and 
the purpose of such request; 

(4) The date of the release; and 

(5) A copy of any consent to such release. 

(d) Except for the student and his parent, no person to 
,/hom information is released pursuant to this Section and 
no person specifically designated as a representative by a 
nnrent may permit any other person to have access to such 
information without a prior consent of the parent obtained 
in accordance with the requirements of subparagraph (8) of 
paragraph (a) of this Section. 

(e) Nothing contained in this Act shall prohibit the publi- 
cation of student directories which list student names, 
addresses and other identifying information and similar 
publications which comply with regulations issued by the 
State Board. 

. I Paragraph 50-5 of this chapter. 
2 Paragraph 50-7 of this chapter. 



50-7. Challenges 

§ 7 (a) Parents shall have the right to challenge the 
accuracy, relevance or propriety of any entry in the school 
student records, exclusive of academic grades of their child. 

(b) The State Board shall prescribe by regulation proce- 
dures to govern challenges to school student records under 
this Act. Such challenge procedures shall provide for a 
hearing at which each party shall have: 

(1) The right to present evidence and to call witnesses; 

(2) The right to cross-examine witnesses; 

(3) The right to counsel; 

(4) The right to a written statement of any decision and 
the reasons therefor; 

(5) The right to appeal an adverse decision to an admin- 
istrative tribunal or official to be established or designated 
by the State Board. 

(c) A final decision under the procedures established 
pursuant to this Section may be appealed to the Circuit 
Court of the County in which the school is located. 



- 40 ~ 



37 



253 



CILArfEIt 122 — SCHOOLS 



122 H 100-1 



(d) Parents shall also have the right to insert in their 
child's school student record a statement of reasonable 
length setting forth their position on any disputed informa- 
tion contained in that record. The school shall include a 
copy of such statement in any subsequent dissemination of 
the information in dispute. 

50-8. Rights conditioned on securing Information from 
temporary record s. 

§ 8. No person may condition the granting or withhold- 
ing of any right, privilege or benefit or make as a condition 
of employment, credit or insurance the securing by any 
individual of any information from a student's temporary 
record which such individual may obtain through the exer- 
cise of any right secured under this Act. 

50-9. Actions— Violations 

§ 9. (a) Any person aggrieved by any violation of this 
Act may institute an action for injunctive relief in the 
Circuit Court of the County in which the violation has 
occurred or the Circuit Court of the County in which the 
school is located. 

(b) Any person injured by a wilful or negligent violation 
of this Act may institute an action for damages in the 
Circuit Court of the County in which the violation has 
occurred or the Circuit Court of the County in which the 
school is located. 

(c) In the case of any successful action under paragraph 
(a) or (b) of this Section, any person or school found to have 
wilfully or negligently violated any provision of this Act is 
liable to the plaintiff for the plaintiffs damages, the costs 
of the action and reasonable attorneys' fees, as determined 
by the Court. 

(d) Actions for injunctive relief to secure compliance 
with this Act may be brought by the State Board, by the 
State's Attorney of the County in which the alleged viola- 
tion has occurred or the State's Attorney of the County in 
which the school is located, in each case in the Circuit Court 
of such County. 

(e) Wilful failure to comply with any Section of this Act 
is a petty offense. 

(f) Absent proof of malice, no cause of action or claim 
for relief, civil or criminal, may be maintained against' any 
school, or employee or official of a school or person acting 
at the direction of a school for any statement made or 
judgment expressed in any entry to a school student record 
of a type which does not violate this Act Or the regulations 
issued by the State Board pursuant to this Act; provided 
that this paragraph (f) does not limit or deny any defense 
available under existing law. 

50-10. Severability 

§ 10. If any provision of this Act or the application 
thereof to any person or circumstance is held invalid, such 
invalidity does not affect other provisions or applications of 
the Act which can be given effect without the invalid 
provision or application, and to this end the provisions of 
this Act are declared to be severable. 

COMPACT FOR EDUCATION 
Act of July 26, 1967 

Par. 

10O-1. Ratification— Contents. 
10O-2. State representatives. 



Par. 

100-3. Illinois educational council. 
100-4. Bylaws— Filing. 



AN ACT ratifying and approving an Interstate Compact 
for Education, providing for the administration thereof 
and making appropriations in connection therewith. 
Laws 1967, p. 2201, approved and eff. July 26, 1967, 

100-1. Ratification— Contents .... 

§ 1. The State of Illinois ratifies and approves the 
following compact: 

THE COMPACT FOR EDUCATION 
ARTICLE I. PURPOSE AND POLICY. 

A. It is the purpose of this compact to: 

1. Establish and maintain close cooperation and under- 
standing among executive, legislative, professional educa- 
tional and lay leadership on a nationwide basis at the State 
and local levels. 

2. Provide a forum for the discussion, development, 
erystalization and recommendation of public policy alterna- 
tives in the field of education. 

3. Provide a clearing house of information on matters 
relating to educational problems and how they are being 
met in different places throughout the Nation, so that the 
executive and legislative branches of State Government 
and of local communities may have ready access to the 
experience and record of the entire country, and so that 
both lay and professional groups in the field of education 
may have additional avenues for the sharing of experience 
and the interchange of ideas in the formation of public 
policy in education. 

4. Facilitate the improvement of State and local educa- 
tional systems so that all of them will be able to meet 
adequate and desirable goals in a society which requires 
continuous qualitative and quantitative advance in educa- 
tional opportunities, methods and facilities. 

B. It is the policy of this compact to encourage and 
promote local and State initiative in the development, 
maintenance, improvement and administration of educa- 
tional systems and institutions in a manner which will 
accord with the needs and advantages of diversity among 
localities and States. 

C. The party States recognize that each of them has an 
interest iv the quality and quantity of education furnished 
in each of the other States, as well as in the excellence of 
its own educational systems and institutions, because of the 
highly mobile character of individuals within the Nation, 
and because the products and services contributing to the 
health, welfare and economic advancement of each State 
are supplied in significant part by persons educated in 
other States. 

ARTICLE II. STATE DEFINED. 

As used in this Compact. "State" means a State, territo- 
ry, or possession of the United States, the District of 
Columbia, or the Commonwealth of Puerto Rico. 

ARTICLE HI. THE COMMISSION. 

A. The Educational Commission of the States, herein* 
after called "the Commission", is hereby established. The 
Commission shall consist of seven members representing 
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DEFINITION 



ARTICLE I 



1.01 
1.02 

1.03 



"Act 11 means the Illinois School Student 
Records Act. 

"Substitute" means a person designated by 
the school to temporarily serve in the 
event of absence of a person employed 
by the school. (Ref: Art. 50 - 2(d) ). 

Student Permanent Record (Ref: Art. 50 



1. Shall consist of: 

a. Basic identifying information, 
including students and parents 
names and addresses, birth 
date and place, and gender; 

b. Academic transcript, including 
grades, class rank, graduation 
date, grade level achieved and 
scores on college entrance 
examinations; 

c. Attendance record; 

d. Accident reports and health 
record; 

e. Record of release of permanent 
record information; and , 

2. May also consist of: 

a. Honors and awards received; and, 

b. Information concerning participation 
in school-sponsored activities or 
athletics, or offices held in 
school-sponsored organizations » 



2(e) ). 
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3. No other information shall be placed 
in the student permanent record. 

1.04 Student Temporary Record (Ref: Art. 50 - 
2(f) consists of all information not 
required to be in the student permanent 
record and may include: 

1. Family background information; 

2. Intelligence test scores, group and 
individual; 

3. Aptitude test scores; 

4. Reports of psychological evaluations 
including information on intelligence, 
personality and academic information 
obtained through test administration, 
observation, or interviews; 

5. Elementary and secondary achievement 
level test results; 

6. Participation in extracurricular 
activities including any offices held 
in school sponsored clubs or organiza- 
tions; 

7. Honors and awards received; 

8. Teacher anecdotal records; 

9. Disciplinary information; 

10. Special education files including 
the report of the multi-disciplinary 
staffing on which placement or non 
placement was based, and all records 
and tape recordings relating to 
special education placement hearings 
and appeals; 

11. Any verified reports or information 
from non-educational persons, agencies 
or organizations ; 
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12. Other verified 'information of clear 
relevance to the education of the 
studeut; and, 

13. Record of release of temporary record 
information. 

RIGHTS OF STUDENTS (Ref; Art. 50 - 2(g) ) 

ARTICLE II 

A school may afford to students any or 
all of the rights afforded to parents 
under the Act or these regulations in 
relation to the temporary record. 

NOTIFICATION (Ref: Art. 50 - 3 through 50-6 
inclusive) 

ARTICLE III 

3.01 The school shall notify by October 1, 1976, 
all students in the school and the parents 
of such students of the rights afforded 

by the Act as specified in 3.04 of this 
Article. Thereafter, upon the initital 
enrollment or transfer of a student to 
the school, such notification shall be 
provided to the student and the parent(s) 
of the student. 

3.02 All notification under these regulations 
to parents of children classified under 
111. Rev. Stat. 1975, Section 14 c-3, 

to be of limited English-speaking ability 
shall be both in English and in the 
language of which the child of the 
parents so notified possesses a primary 
speaking ability. 

3.03 This notification may be delivered by 
any means likely to reach the parents, 
including direct mail, parent-teacher 
conferences, delivery by the student 
to the parent, or incorporated in a 
"parent-student 11 handbook or other 
informational brochure for students 
and parents disseminated by the school. 
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3.04 Such notification shall consist of: 

1. The types of information contained in 
the permanent and temporary records; 

2. The right to inspect and copy 
permanent and temporary records and 
the cost of copying such records; 

3. The right to control access and 
release of school student records 
and the right to request a copy 
of information released; 

4. The rights and procedures for 
challenging the contents of the 
school student record; 

5. The persons, agencies or organizations 
having access to student records 
without parental consent; 

6. The right to copy any school student 
record or information contained 
therein proposed to be destroyed 

or deleted and the school's schedule 
for reviewing and destroying such 
information; 

7. The categories of information the school 
has designated as "directory information" 
and the right of the parents to prohibit 
the release of such information; 

8. A statement informing the parents that 
no person may condition the granting 
or withholding of any right, privilege 
or benefits or make as a condition of 
employment, credit or insurance the 
securing by any individual of any 
information from a student's temporary 
record which such individual may 
obtain through the exercise of any 
right secured under the Act or these 
regulations . 
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9. The right of the parents to inspect 

and challenge the information contained 
in a school student record prior to 
transfer of the record to another 
school district, in the event of the 
transfer of the student to that 
district; and, 

10. Any policies of the school relating 
to school student records which are 
not included in the Act or these 
regulations. 

3.05 The principal of each school or the 
person with like responsibilities or 
his or her designate shall take all 
action necessary to assure that school 
personnel are informed of the provisions 
of the Act and these regulations. 

MAINTENANCE (Ref: Art. 50 - 4) 

ARTICLE IV 

4.01 The provisions within the Act and these 
regulations requiring records to be 
separated into permanent and temporary 
categories shall apply only to records 
of students who are enrolled in the school 
on or after the effective date of these 
regulations. Records on students who 
have graduated or permanently withdrawn 
prior to the effective date of these 
regulations are not subject to these 
classif icationc except: 

1. In compliance with the request of 
a parent or eligible student that 
such categorization occur; and, 

2. The records custodian shall take 
reasonable steps to ensure that 
information characterized by the 
Act and these regulations as 
"temporary" shall not be released 
unless specifically requested by 
the parent or eligible student. 
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4.02 The review of student records to verify 
entries and eliminate or correct all 
out-of-date, misleading, inaccurate, 
unnecessary, or irrelevant information 
shall be conducted by March 24 » 1977, 
on all records of students enrolled 

on the effective date of these regulations. 
Thereafter, the records shall be reviewed 
every four years or upon a student's 
change in attendance centers, whichever 
occurs first. This section does not 
apply to records of students who have 
graduated , transferred, or permanently 
withdrawn prior to March 24, 1976. 

4.03 Upon graduation, transfer or permanent 
withdrawal of a student from a school, 
the school shall notify the parents 
and the student of the destruction 
schedule for the student permanent 
record and the student temporary 
record and of the right to request 

a copy of such records at any time 
prior to their destruction. 

4.04 Upon graduation or permanent withdrawal 
of a handicapped student (as defined 

in 111. Rev. Stat. 1975, Ch. 122, 
Article 14 and the Rules and Regulations 
to Govern the Administration and Operation 
of Special Education ), psychological 
evaluations, special education files 
and other information contained in the 
student temporary record which may be 
of continued assistance to the student 
may, after five years, be transferred 
to the custody of the parent or to the 
student if the student has succeeded 
to the rights of the parents. The 
school shall explain to the student 
and the parent the future usefulness 
of these records. j 
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COSTS FOR COPIER OF RECORDS (Ref : Art. 50 - 5(d) ) 



ARTICLE V 

s 

The school may charge the actual cost 
for providing a copy of school student 
records or any portion of such records 
to parents and students upon request 
for such copies, provided that such 
costs shall not exceed $.35 per page. 

No parent or student shall be denied 
a requested copy of school student 
records due to inability to bear the 
cost of such copying. 

EMERGENCY RELEASE OF INFORMATION (Ref: Art. 50 - 
6, (a) (7) ) 

ARTICLE VI 

6.01 Information may be released without 
parental consent in connection with an 
emergency to appropriate persons if 
the knowledge of such information is 
necessary to protect the health or 
safety of the student or other persons, 
provided that the parents are notified 
as soon as possible of the information 
released, the date of the release, the 
person, agency, or organization 
receiving the information, and the 
purpose of the release. 

6.02 Factors to be considered in determining 
whether records should be released 
pursuant to this paragraph include: 

1. The seriousness of the threat to 
the health or safety of the student 
or other persons; 

2. The need for such records to meet 
the emergency; \ ( 

3. Whether the persons to whom such record 
are released are in a position to deal 
with the emergency; 
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4. The extent to which time is of the 

essence in dealing with the emergency, 

6.03 The requirements and criteria for release 
of information pursuant to this section 
are to be strictly construed. 

RELEASE OF INFORMATION (Ref : Art. 50 - 6, (a) through 
(d) ) 

ARTICLE VII 

7.01 The records of a student shall be 

transferred by the records custodian 
of a school to another school in which 
the. student has enrolled or intends to 
enroll upon the request of the records 
custodian of the other school or the student, 
provided that the parent receives prior 
written notice of the nature and substance 
of the information to be transferred and 
opportunity to inspect, copy, and 
challenge such information. If the 
address of the parents is unknown, 
« notice may be served upon the records 
custodian of the requesting school for 
transmittal to the parents. Such 
service shall be deemed conclusive, 
and ten school days after such service, 
if the parents mskc no objection, the 
records may be transferred to the 
requesting school. 

7.02 The school shall grant access to information 
contained in school student records 



to persons authorized or required by State 
or federal law to gain such access, 
provided that: 

1. Such person shall provide the school 
with appropriate identification and 
a copy of the statute authorizing 
such access; and, 

2. The parent receives prior written 
notice of the nature and substance 
of the information to be released 
and an opportunity to inspect, 
cop y and /or challenge such 

"~ in f o ^rtna t ± 6 n . If "this" re 1 ease of 
information relates to more than 
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25 students, such prior notice may 
be given in a local newspaper of general 
circulation or other publication 
directed generally to parents. 

The school shall grant access or 
release information from, school 
student records without parental consent 
or notification: 

1. To an employee or official of the 
school or school district or the 
State Board of Education, provided 
such employee or official or State 
Board of Education has a current 
demonstrable educational or 
administrative interest in the 
student and the records are in 
furtherance of such interest; 

2. To any person for the purpose of 
research, statistical reporting, 
or planning, provided that: 

a. Such person has the permission 
of the State Superintendent of 
Education; and, 

b. N^s^dent^or^par^eji^can be 
identif i ed«f rom-th e inf ormaTi on 
rele ased ;, 

3. Pursuant to a court order, provided 
that the procedures outlined in 111. 
Rev. Stats. 1975, Ch. 122, Article 
50 - 6(a), (5) are observed. 

Any release of information other than 
specified in 7.01 through 7.03 of 
this Article requires the prior, 
specific, dated, written consent of 
the parent designating the person to 
whom such records may be released, the 
reason for the release, and the 

specif ic records to be Ireleased . A t 

the time such consent is requested or 
obtained, the school shall inform the 
parents of the following rights: 




1. To inspect and copy such records; 



2. To challenge the contents of such 
records^- and, 

3, To limit any such consent to designated 
records or designated portions of 
information within the records. 

DIRECTORY INFORMATION (Ref: Art, 50 - 6(e) ) 



ARTICLE VIII 

8.01 Information that may be designated as 
directory information shall be limited 
to: 

1. Identifying information: name, address, 
gender, grade level, birth date and 
place, and parents' names and 
addresses ; 



2. Academic awards, degrees, and honors; 

3. Information in relation to school- 
sponsored activities, organizations , 
and athletics; 

4. Major field of study; and, 

5. Period of attendance in the school. 

8.02 "Directory Information 1 ' may be released 
to the general - public , unless a parent 
requests that any or all such information 
not be released on his/her child. 

CHALLENGE PROCEDURES (Ref: Art. 50 - 7) 

ARTICLE ' IX 

9.01 Parents shall have the right to challenge 
any entry exclusive of grades in the 
school student records on the basis of: 



1. accuracy; 

2. relevance; and/or, 

3. propriety. 



9.02 The request for a hearing shall be 
submitted in writing to the school 
and shall contain notice of the 
specific entry or entries to be 
challenged and the basis of the 
challenge. 

9.03 Each school shall establish administrative 
procedures for parents to challenge the 
contents of student records. Such 
procedures shall include : 

1. An initial informal conference 
with the parents, within 15 
school days of receipt of the 
request for a hearing. 

2. If the challenge is not resolved 
by the informal conference, formal 
procedures shall be initiated: 

a. A hearing officer, who shall 

not be employed in the attendance 
center in which the student 
is enrolled, shall be appointed 
by the school. 

b. The hearing officer shall conduct 

a hearing within a reasonable time, 
but no later than 15 days after 
the informal conference, unless 
an extension of time is agreed 
upon by the parents and school 
officials. The hearing officer 
shall notify parents and school 
officials of the time and place 
of the hearing. 

c. At the hearing each party shall 
have the rights outlined in the 
Act (see Art. 50 - 7, (b) (1) 
through (4) ). 
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d. A verbatim record of the hearing 
shall be made by a tape recorder 

or a court reporter. A typewritten 
transcript may be prepared by 
either party in the event of an 
appeal of the hearing officer's 
decision. However, a typewritten 
transcript is not required in 
an appeal. 

e. The decision of the hearing officer 
shall be rendered no later than 

10 school days after the conclusion 
of the hearing and shall be transmitted 
immediately to the parents and 
school district. It shall be based 
solely on the information presented 
at the hearing and shall be one 
of the^ following: 

1. To retain the challenged contents 
of the student record; 

2. To remove the challenged contents 
of the student record; or, 

3. To change, clarify or add to 
the challenged contents of the 
student record. 

9.04 Any party shall have the right to appeal 
the decision of the local hearing officer 
to the Superintendent of the Educational 
Service Region within 20 school days 
after such decision is transmitted. If 
the parent appeals, the parent shall so 
inform the school and within 10 school 
days the school shall forward a transcript 
of the hearing, a copy of the record 
entry in question and any other pertinent 
materials to the Superintendent of the 
Educational Service Region. The school 
may . initiate an appeal on its own behalf 
by the same procedures. Upon receipt 
of such documents, the Superintendent of 
the Educational Service Region shall 
examine the documents and record, make 
findings and issue a decision to the 
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parents and the school within 20 school 
days of the receipt of the appeal documents. 
If the subject of the appeal involves 
the accuracy, relevance or propriety 
of any entry in special education records, 
the Educational Service Region should 
seek advice from appropriate special 
education personnel who were not the 
authors of the entry • 

9.05 Tfoe school shall be responsible for 
implementing the decision of the 
Superintendent of the Educational 
Service Region, 

IMPLEMENTATION (Ref : Art. 50 - 3) 

ARTICLE X 

Each school and school district shall adopt 
policies and procedures in compliance with the 
Act and these regulations. 

ENFORCEMENT (Ref: Art. 50 - 3, (a) (b) and Art. 
50 - 9(d) ) 

ARTICLE XI 

11.01 The State Board of Education and the 
State Superintendent of Education shall 
collect and maintain information concerning 
compliance with the provisions of the 

Act and these rules and regulations and 
shall take action as specified by the 
Act to secure compliance in the event of 
violation. 

11.02 Complaints arising from violations of 
the Act or these regulations, other than 
challenges of the contents of the school 
student records as specified in Section 

X of these regulations, shall be directed 
to the Superintendent of the Educational 
Service Region and then to the State 
Superintendent of Education as specified 
in 111. Rev, Stats, 1975, Ch. 122, 
Article 3-10 and Article 2-3.8, 
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APPENDIX C *" 
MAJOR PROVISIONS OF FEDERAL AND STATE STUDENT RECORDS MANDATES 



The following chart shows the major provisions of each statute in relation 
to each of thse areas of concern: 



Topic 
Area 



Federal 
Requirements 



State 
Requirements 



Definition 



Noti fi cation 
of Rights 



Student and 
Parent Access 



Third Party Access 



Due Process 



. Federal regulations 
define: 

Education Record 
Record 

Directory Information 

. Annual notification 
• Using means most likely 

to inform parents 
. Describe policies 
. Fee should not inhibit 

request for copy of 

records 

. Full access to parents 
. Access transfers to 
student at graduation 
or age 18 
. At 18 student has ex- 
clusive access except 
for parents 1 financial 
information 

. Identifies who may or 
may not have access 

. Most circumstances 
require written per- 
mission of parent 

. Not addressed 

General requirements 
apply 

. Access 1 ist must be 
retained for the 
life of the record 

. Local district hearing 
at parent request 

. Allows accuracy of 
recording grades 
to be challenged 



State statutes define: 
Student Permanent Record 
Student Temporary Record 



Upon enrollment (one- 
time) 

Using means most likely 
to reach parents 
(direct mail , student 
handbooks) 

Describe written policies 

Full access to parents 
and students with 
permission 

Access transfers 
exclusively to student 
at age 18 or upon gradu- 
ation, marriage or entry 
into military service 

Sets conditions for third 
party access 

Parents must receive 
written notification 

Permission required from 
State Board if informa- 
tion for research is 
personally identifiable 

Access list must be 
retained for the life 
of the record 

Civil recourse 
Exempts grades from 

challenge 
Requires hearings; sets 

speci fic timelines 
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. Authorizes conduct of 
hearings within a 
reasonable time 

. No provision for a 
second hearing 

Compliance and . Assigns responsibility 
Sanctions to each "educational 

agency or institution" 
without specifying 
the state agency as 
enforcement agency 
. Withdrawal of federal 
funds 

. No litigation provisions 
. Requires notification 
of right to complain 
directly to parents 



Maintenance 



. If requested, requires 
a second level hearing 
by the Regional Superin- 
tendent 



. Assigns State Board and 
State Superintendent 
with responsibil ity 
for administrative 
procedures , forms , 
consents, etc. 

. Not addressed in student 
regulations. (The 
School Code of Illinois , 
Sections 50-9, ia)-l+), 
provides for civil 
litigation; State Board 
Document 1 , Section 
2-4.3, requires com- 
pliance as a component 
of district recognition 
status) 

. Refers parents' to Regional 
Superintendent and 
State Superintendent 

. Review of records every 
four years 
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